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[Order Enlarging Time to File Record. ] 
Order Extending Time. 
January 27, 1912. 
In the District Court of the United States for the 
District of Oregon. 
moeeGON COAL AND NAVIGATION COM- 
ieee Y , 


Appellant, 
Vs. 
evo RSON AND R. B. HERRON, 
Appellees. 


Now, at this time, for good cause shown, it is or- 
ordered that defendant’s time for filing the transcript 
and docketing this cause in the United States Circuit 
Court of Appeals, Ninth Circuit, be, and the same is 
hereby, enlarged and extended to and including the 
26 day if February, 1912. 

PRAS. EX WOLVERTON, 
Judge. 

Pemdereed(:  Miled fan. 27, 1912, A. M. Cannon, 

Clerk. 
{Order Enlarging Time to File Record. ] 
In the District Court of the United States for the 
District of Oregon. 
Order Extending Time. 
Pepnuary, 9, (912. 
E. A. ANDERSON AND R. B. HERRON, 


Complainant, 
VS. 
OREGON COAL AND NAVIGATION COM- 


PANY, 
Defendant. 
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Now, at this time, for good cause shown, it is or- 
dered that defendant’s time for filing the transcript 
and docketing this cause in the United States Cir- 
cuit Court of Appeals, Ninth Circuit, be, and the same 
is hereby, enlarged and extended to and including 
the 15 day of April, 1912. 

CHAS. E. WOLVERDORR 
Judge. 

[Endorsed]: Filed: Feb. 9, 1912, A. M. Camaigam 

Clerk. 
[Order Enlarging Time to File Record. | 
In the District Court of the Umted States for the 
District of Oregon. 
Order Extending Time. 
Pitas, Le. 
E. A. ANDERSON AND R. B. HERROR, 


Complainant, 
VS. 


OREGON COAL AND NAVIGATION CORE 


PANY, 
Defendant. 


Now, at this time, for good cause shown, it is or- 
dered that defendant’s time for filing the transcript 
and docketing this cause in the United States Circuit 
Court of Appeals, Ninth Circuit, be, and the Samm 
is hereby, enlarged and extended to and including the 
15th day of June, 1912. 

CHAS. E. WOLVERT Om 
Judge. 

[Endorsed]: Filed Apr. 3, 1912, A. M. Cannon, 

Clerk. 
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In the District Court of the United States for the 


District of Oregon. 
April Term 1907. 


Be it remembered, that on the 4th day of October, 
1907, there was duly filed in the Circuit Court of the 
United States for the District of Oregon, a transcript 
of record on removal from the Circuit Court of the 
State of Oregon for Coos County, in words and fig- 
ures as follows, to-wit: 


[| Stipulation. ] 
In the Ciremt Court of the State of Oregon for Coos County. 
Suit in Equity for an Injunction. 
Complaint. 
E. A. ANDERSON, R. B. HERRON, 
Pilaintin’s, 
VS. 


OREGON COAL AND NAVIGATION COM- 


PANY, F. S. DOW, PATRICK HENNESSY, 
Defendants. 


Whereas, it appearing that the original complaint 
in this suit has been lost, and after diligent search 
cannot be found, now therefore 

It is hereby stipulated and agreed by and between 
the parties to this suit, by their respective attorneys, 
that the copy of said complaint hereto attached shall 
be and hereby is substituted for the original com- 
plaint heretofore filed herein, and that the same be 
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filed by the Clerk of this Court and made a part of the 
record of said suit. 
JOHN, F. Eee 
JAMES T. HAG 
A. S. HAMMOND, 
Attorneys for Plaintiffs. 


J. M. UPTON, 
E. L. C. FARK 
Attorneys for Defendants. 


| Complaint. | 
In the Circut Court of the State of Oregon for Coos County. 
Suit in equity for an injunction. 

Complaint. 


E. A. ANDERSON, R. B. HERRON, 

Plaintiffs, 
VS. 

THE OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW, PATRICK HEN- 
NESY, 

Defendants. 


Come now the plaintiffs and for cause of complaint 
against the defendants allege: 


I. 

That the plaintiff, E. A. Anderson, at all times 
herein mentioned was, and now is, the owner in fee of 
Lot 16 in Block 65 in Nasburg’s Addition (Replatted 
as Bennett’s Addition) to the town of Marshfield, 
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Coos County, Oregon, as the same is shown upon the 
plat of said addition as recorded in the office of the 
mommy Clem of said County, in Book 2 of Plats, 
Seeetl0;andin Book 3 of Plats, Page 51 of the rec- 
ords of said county. 

Pmd the plaintifi, R. B. Herron, is, and at all times 
herein mentioned, was, the owner in fee of Lot 17 
in Block 65 in said addition as the same is shown on 
said recorded plat. 

me 

That said lots are bounded on their Easterly and 
Northerly side by the low water mark of Coos Bay 
which is a navigable body of water wherein the tide 
ebbs and flows and the plaintiffs as owners of said 
1ots, also own, as appurtenant thereto, the right and 
privilege to build docks or wharves out into the water 
of Coos Bay to the edge of navigable water; and the 
principal value of said lots arises from the facts that 
the owners of said lots have such right and privi- 
lege and without said right and privilege said lots 
would be comparatively worthless. 

eT. 

That the defendant, the Oregon Coal and Naviga- 
tion Company, is a corporation organized and exist- 
ing under and by virtue of the laws of the State of 
California and the defendants F. S. Dow and Patrick 
Hennesy are its agents in Oregon, residing in Coos 
County. 

i. 

That the defendant, the Oregon Coal and Naviga- 

tion Company, by its said agents and its employees, 
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without any right, permission or authority so io do, 
did, on or about the of March, 1907, see- 
retly, surreptitiously and in the night time, go upon 
the submerged lands lying between plaintiffs’ said 
lots and the navigable water of Coos Bay and drive 
therein and thereon numerous piles and posts, which 
are firmly imbedded in the soil and extend and pro- 
trude above the waters of said Coos Bay a distance 
of from 6 to 12 feet, thus entirely shutting off the 
plaintiffs from all access to the ship canal and the 
navigable waters of said Coos Bay: 

And the defendants threaten and give forth that 
they will continue to so drive piles and posts in front 
of plaintiffs’ said lots and that they will place tim- 
bers and planks thereon and that they will erect struc- 
tures thereon that will completely cut off the plaint- 
iffs from and prevent all access to the ship canal and 
the navigable waters of Coos Bay: 

And the plaintiffs believe and so believing allege, 
that unless prevented by the order of this Court the 
defendants will so do and plaintiffs allege that such 
acts will cause great and irreparable damage and 1n- 
jury to plaintiffs and that the amount or extemt ya 
such injury could not be measured or ascertained. 


ve 


That the plaintiffs have no plain, speedy or ade- 
quate remedy at law, wherefore plaintiffs pray: 

First: For an order of this Court, or Judge thereof, 
restraining the defendants and their agents, servants 


and employees from driving any piles or posts or 
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erecting any structure in front of said described lots 
or in any way obstructing, occupying or encroaching 
upon the space between said lots and the ship canal 
én tne navigable waters of Coos Bay; such order to 
remain in force until the final determination of this. 
Second: That upon the final hearing of this cause 
such order be made perpetual and it be further or- 
dered that the defendants remove all piles or posts 
so driven by them in front of plaintiffs’ property. 
Third: That plaintiffs have judgment against the 
defendants for the cost and disbursement herein. 
Our. Per smach other and further relief as to the 


Court may appear proper. 
JOR EF. deal, 


jAreres TT. BALE, 
AS. HAMMOND, 
Attorneys for Plaintiffs. 


State of Oregon, 
County of Coos,—ss. 

I, E. A. Anderson, being first duly sworn, on oath 
say, | am one of the plaintiffs in the above entitled 
suit; I have read the foregoing complaint and the al- 
legations thereof are true. 

FE. A. ANDERSON, 

Subscribed and sworn to before me this 25 day of 
March, 1907. 

[ Notarial Seal] MAYR. STAUTE 
State of Oregon, 

County of Coos,—ss. 
I, A. S. Hammond, one of the attorneys for plaint- 


iffs herein, do hereby certify that the foregoing ts a 
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full, true and correct copy of the original complaint 
herein and of the whole thereof. 
A. S. HAMMOnis 

Dated March, 1907. 

[Endorsed] No. 2422. In the Circuit Court of the 
State of Oregon for Coos County. E. A. Andersen 
R. B. Herron, plaintiffs, vs. The Oregon Coal “aid 
Navigation Company, et al, defendants. Copy com- 
plaint, filed Sep. 27, 1907. James Watson, Commi 
Clerk. Hall & Hall, A. S. Hammond, attormeyouias 
plaintiffs. 


[ Undertaking for Injunction. | 


In the Circuit Court of the State of Oregon, in and for the 
County of Coos. 


EO A ANDENSOWN, KB. HERRON, 
Plaintiffs, 
VS. 

THE OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW and PATRICK HEN- 
INES, 

Defendants. 


Whereas, the above named plaintiffs are about to 
bring a suit in the Circuit Court of the State of Ore- 
gon in and for the County of Coos, against the above 
named defendants, and are about to apply for an in- 
junction in said suit against the defendants enjoining 
and restraining them from the commission of certain 
acts as in complaint in this suit are more par- 


ticularly set forth and described. 


Us... ve) fderson and FR. B. Merron ) 


Now Therefore, we the undersigned, E. A. Ander- 
Soman wk. >. Perron, as principals, and Robert Mars- 
den and Frank Bowron, as sureties, in consideration 
of the premises and of the issuing of said injunction 
do jointly and severally undertake and promise: that 
in case said injunction shall issue, the said plaintiffs 
will pay all costs and disbursements that may be de- 
creed to the defendants, and such damages not ex- 
ceeding Five Hundred ($500.00) Dollars as they may 
sustain by reason of the said injunction, if the same be 
wrongtul or without sufhcient cause. 

Dated at Marshfield, Coos County, Oregon, this 
foelday ot March, A. D. 1907. 

fae. ANDERSON, [Seal] 
foe. HERRON, [Seal] 
ROBERT MARSDEN, [Seal] 
Frank BOWRON, [Seal] 
eiatero: Oregon, 
County of Coos,—ss. 

I, Robert Marsden and Frank Bowron, being duly 
sworn, say that I am one of the sureties above named; 
that I am not an officer of any court, and that [am 
worth the sum of Five Hundred Dollars over and 
above all just debts, and property exempt from exe- 


cution. 
ROBERT MARSDEN, 


FRANK BOWRON. 


Subscribed and sworn to before me, this 26th day 


of March, A. D. 1907. 
[Seal] PAY. ST AOPP, 
Notary Public for Oregon. 
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[Endorsed]: No. 2422. Undertaking for Taji 
tion. Filed March 27, 1907. James Watson, Clem 
by Robert W. Watson, Deputy. 


[Motion and Affidavits for Injunction. } 
In the Circuit Court of the State of Oregon, in and for the 
County of Coos. 


MA. ANDERSOW, fi HERR 
Plaintis 
VS. 


THE OREGON COAL AND NAVIGATION 
COMPANY, F. S$. DOW AND PATRIGE 


Ei Se 
Defendants. 


To the Hon. J. W. Hamilton, Judge of the Circa 
Court, of the State of Oregon, in and for the Commi 
ofGoes: 

Based upon the complaint herein filed, and the 
affidavits of E. A. Anderson, R. B. Herron and B: 
Swanton hereto attached, the plaintiffs by their attor- 
neys moves the Court, for an order of injunction, tem- 
porarily enjoining the defendants from the commis- 
sion of the act, complained of in the complaint, filed 
herein, to which complaint reference is hereby made 
as a part of this motion. 

That it is necessary that said injunction be granted 
at once to prevent the said defendants, from the acts 
complained of in said complaint. 

JAMES T. HARE 

JOHN P. RAMS 

A. S. HAMMOND, 
Attorneys for Plaintiffs. 


a ee aerson and R. B. HePFroiz 1 


mmatc of Oregon, 
County of Coos,—ss. 


ieee. Parderson, |, R. B. Herron, being duly 
sworn, each for himself savs that I am one of the 
plaintiffs above named; that I know the contents of 
the complaint filed herein; that it is necessary that 
a temporary injunction be issued in this suit, to pre- 
vent the defendants from building a wharf and warc- 
house, or some other structure in front of the lots, 
mentioned in complaint; that the said defendants 
have driven piles in the water of Coos Bay, in front 
of said lots, and threatened to build a wharf thereon, 
and if not prevented by an order of this Court will 
construct a wharf, build a ware-house in front of said 
lots, and do irreparable injury to these plaintiffs, and 
cut them off from the navigable waters of Coos Bay; 
that without the right and privilege of wharfing out 
{o the navigable waters of Coos Bay, said lots are 


comparatively worthless. 


The relative position of said lots to the property 
of the defendants and to Coos Bay is shown by the 
plat annexed hereto, and marked exhibit “A”, and to 
which exhibit reference is hereby made. 

E. A. ANDERSON. 
kk BORERROM 


Subscribed and sworn to before me, this 26th day of 
March, A. D. 1907. 
[Seal] MAY R. STAUFF, 
Notary Public for Oregon. 
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State of Oregon, 


County of Coos,—ss. 


I, B. Swanton, being first duly sworn, say thaea 
am well acquainted with the location of Lots Sixteen 
and Seventeen (16 and 17) Block Sixty-Five, (65) 
Nasburg’s Addition to Marshfield, (re-platted as Ben- 
nett’s Addition) that the proposed wharf and piles 
driven by the Oregon Coal and Navigation Company 
is in front of said lots, and cuts the said lots off from 
Coos Bay. 

B. SWANTOR 


Subscribed and sworn to before me this 26 day of 
March, 1907. 
[Seal] MAY ®. ST Aaguae 
Notary Public for Oregon. 


[Endorsed]: No. 2422. Motion and Affidavits for 
Injunction. Filed March 27, 1907, James Watson, 
Clerk, by Robert W. Watson, Deputy. 
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[Order of Injunction. | 


In the Circuit Court of the State of Oregon, in and for the 
County of Coos. 


a OE ESON, R. B. HERRON, 


Plastics, 
VS. 


THE OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW and PATRICK HEN- 
NESY, 

Defendants. 


To THE OREGON COAL AND NAVIGATION 
COMPANY) F. S. DOW and PATRICK HEN- 
NESY, the above named defendants: 


The above named plaintiff having filed their com- 
mlaint m the Cirenit Court of the State of Oregon, 
tor the County of Coos, against the above named de- 
fenadnts, praying for an injunction requiring them to 
Retrali@1om certain acts in complaint and hereinafter 
more particularly mentioned. 

On reading the complaint in this suit duly verified 
and affidavits filed in support of motion for injunc- 
tion, it satisfactorily appearing to me therefrom, that 
it is a proper case for an injunction; and that sufficient 
erounds exists therefor; and that the necessary un- 
dertaking has been given, 

It is therefore ordered that you—The Oregon Coal 
and Navigation Company, F. S. Dow and Patrick 
Hennesy, and all your servants, employees and agents, 
and all others acting in aid and assistance for you 
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and each of you, do absolutely desist and refrain from 
driving any piles or posts, or erecting any structure 
in front of Lots Sixteen and Seventeen (16 aml 17 )an 
Block Sixty-Five (65) in Nasburg’s Addition, (re- 
platted as Bennett’s Addition) to the Town of Marsh- 
field, County of Coos and State of Oregon, as the 
same is shown, upon the plat of said addition, as re- 
corded in the office of the County Clerk of said Coun- 
ty, in Book Two (2) of Plats, page One Hundred 
and Ten (110), and in Book Three (3) of Patsy pace 
Fifty-One (51) of the records of said county, or in 
any way obstructing, occupying or encroaching upon 
the space between said lots and the ship channel on 
the navigable waters of Coos Bay during the pend- 
ency of this suit. 


Dated at Chambers at Roseburg, Oregon, this 29th 
day of March, A. D. 1907. 
J. W. HAMELT GH 
Judge. 


It is further ordered that this injunction be served 
by the Sheriff of Coos County, Oregon; that he make 
due return of said service in the manner provided 


by law. 


Dated at Chambers at Roseburg, Oregon, this 29th 
day of March, A. D. 1907. 
J. W. HAMILTGR: 
Judge. 


[Endorsed]: No. 2422. Order of Injunction. 
Filed Apr. 1, 1907, James Watson, Clerk, by John 
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See yam@ee rial], and A. S. Hammond, Attor- 
heys for Plaintiffs. 


And afterwards, on the ZO day of April, 1907, the 
folewieesomeriits Return was attached to the 
Order of Injunction: 


in the Ciromit Court of the State of Oregon, in and for the 


County of Coos. 


Banc of ‘Oregon, 


County of Coos,—ss. 


eee, Gaee, Sherif of the County of Coos, and 
miate ot Oregon, do hereby certify that I served the 
within Writ (Order) of Injunction, within the Coun- 
ty of Coos and State of Oregon, on the 4 day of April, 
1907, upon defendant F. S. Dow; by delivering to the 
said defendant in person and personally, at his office 
ie eeehineldyiotate of Oregon, a copy thereof, pre- 
pared and certified to be such copy by James Watson, 
Clerk of the Circuit Court of the State of Oregon, in 
and for the County of Coos; that I served the said 
Writ (Order) of Injunction on the 5 day of April, 
1907, in the County of Coos and the State of Oregon, 
on the defendant “Oregon Coal and Navigation Com- 
pany” at its office or principal place of business, at 
New Port, Coos County, Oregon, by delivering to E. 
E. Morton, agent and clerk of said defendant, whom 
I found in charge of said office (there being no presi- 
dent, or other head of the defendant, (corporation ) 
secretary, cashier or managing agent, within the 
County of Coos and State of Oregon upon whom ser- 
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vice could be made at that time), for andunasbehalé ai 
said defendants, a copy thereof, prepared Salimecrrr 
hed to be such copy by James Watson, Clerk of the 
County of Coos and State of Oregon. I further certi- 
fy, that I served the within Writ (Order) of Injunc- 
tion on the defendant Patrick Hennesy; om the aya 
day of April, 1907, in the County of Coos and State of 
Oregon, by delivering to the said Patrick Hennesy, 
in person and personally, a copy thereof, prepared 
and certified to by me, as Sheriff; and I further certi- 
ty that I served the said Writ (Order) of Injunction, 
within the County of Coos and State of Oregon, on 
the 17th day of April, 1907, on the defendant Oregon 
Coal and Navigation Company, at its principal place 
of business, at New Port, Coos County, Oregon, by 
delivering to Pat Hennesy, its superintendent and 
managing agent, personally and in person, for and on 
behalf of said defendant “Oregon Coal and Naviga- 
tion Company,” a copy thereof, duly certified by me, 
to be such copy, informing the said Pat Hennesy, that 
said service was made upon him, as managing agent 
and superintendent of the defendant “Oregon Coal 
and Navigation Company,” as service on said defend- 
ant: 
W. W. GAG. 
Sheriff of Coos County, State of Oregon. 
In the Circutt Court of the State of Oregon, in and for the 
County of Coos. 


EK. A. ANDERSON AND R. B. HERRON, 
Plaintiffs, 


VS. 
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ee OREGON COAL AND NAVIGATION 
Gereahe F.S. DOW AND PATRICK 
PENNEY, 
Defendants. 


Now at this time come the defendants above 
memied, by Jj. M. Upton their attorney, appearing 
specially for the purpose of excepting to the jurisdic- 
i10n of the Court over the persons of the said dcfend- 
ets, and tor no Other purpose, and move the Court 
for an order thereof quashing the summons herein, 
lor the reason that no summons have been served 
upon the said defendants or upon either of them. 

J. M. UPTON; 
Attorney for Defendants. 


[Endorsed]: No. 2422. Motion to quash sum- 
mons. Filed April 10, 1907. James Watson, Clerk, 
by Robt. W. Watson, Deputy. 


In the Circuit Court of the State of Oregon, in and for the 


4 
County of Coos. 


Pere PR SON, R. B. HERRON, 
Plaintims, 
VS. 

OREGON COAL AND NAVIGATION COM- 
PANY, F. S. DOW, AND PATRICK HEN- 
NESY, 

Defendants. 


Comes now the plaintiffs and moves the Court for 
an order permitting the Sheriff of Coos county, Ore- 
gon, to attach his returns on the service of the injunc- 
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tion order of the above entitled cause to the original 
order of injunction. The original order having been 
filed without the Sheriff’s return. 
JOHN F. HARIL. 
JAMES 2. ere 
A. S. HAMEIGMD: 
Attorneys for Plaintiffs. 


[Endorsed]: Motion. Filed April 19, 1907. Jaime 
Watson, Clerk. 


[| Summons. ] 


In the Circuit Court of the State of Oregon for Coos County. 


E. A. ANDERSON AND R. B. HERRON, 
Plaintiffs, 
VS. 

THE OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW, PATRICK “aii 
NESY, 

Defendants. 


To the OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW, PATRICK Hes 
NESY, the Above Named Defendants: 


In the name of the State of Oregon: You are here- 
by required to appear and answer the complaint filed 
against you you in the above entitled suit within ten 
days from the date of the service of this summons up- 
on you, 1f served within this County, or if served with- 
in any other county of this state, then within twenty 
days from the date of the service of this summons 
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mem you, and if you fail so to answer for want 
thereof, the plaintiff will apply to the Court for the 
Belief demanded therein. 

JOELN F, ELAday 

JAMES T. Reeaeh | 

A. S. HAMBIOND, 
Attorneys for the Plaintiffs. 


eeeeers meri: of Coos County, State of Oregon: 


Ou are hereby directed to serve only one copy of 
the complaint in the within entitled suit, and that copy 
me be served upon the defendant Patrick Hennesy; 
the other defendants to be served with a copy of sum- 
mons only. 
Or Fre ie, 
Par S Te EA LL, 
A.S. HAMMOND, 
Attorneys for Plaintiffs. 


Attached to it was a return as follows: 


State of Oregon, 
County of Coos,—ss. 


I, W. W. Gage, Sheriff of the County of Coos and 
State of Oregon, do hereby certify, that I served the 
within summons, within the said County of Coos and 
State of Oregon, on the 4th day of April, 1907, on the 
within named defendant—F. S. Dow, by delivering 
a copy thereof prepared and certified to by me as 
Sheriff, to the said defendant F. S. Dow, in person 


and personally; that I served the within summons, 
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within the State of Oregon and County of Coos on 
the 5th day of April, 1907, upon the defendant “The 
Oregon Coal and Navigation Company” at its office 
and principal place of business, at the New Port Coal 
Mine in Coos County, State of Oregon, by delivering 
to A. E. Morton, the clerk and agent of said defend- 
ant, for and on behalf of said defendants, wnom 1 
found in charge of the said office. There being no 
president or other head of defendant (Corporation) 
secretary, cashier or managing agent within the 
County of Coos and State of Oregon, upon whom ser- 
vice could be made at the time; that I further served 
said summons on the said defendant, “The Oregon 
Coal and Navigation Company” on the 17th day of 
April, 1907, within the County of Coos amd Siac as 
Oregon, by delivering to Patrick Hennesy, Superin- 
tendent and Managing Agent of said defendant at 
the residence of the said defendant at New Port, Coos 
County, State of Oregon, for and on behalt of sai@ 
defendant, a copy thereof, prepared and eertined ie 
me, as sheriff, there being no president or head of the 
defendant (Corporation) secretary or cashier, within 
the County of Coos and State of Oregon upon whom 
service could bé made. 

I further certify, that I served the within summons, 
within the County of Coos and State of Oregon on the 
17th day of April, 1907, on the within named defend- 
ant Patrick Hennesy by delivering a copy theréom 
prepared and certified by me, as Sheriff, together with 
a copy of the complaint in this suit, prepared and 
certified to by John F. Hall, one of the attorneys for 
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fies 


the plaintiffs to said Patrick Hennesy in person and 
personally. 
W. W. GAGE, 
Sheriff of Coos County, Oregon. 
| |Endorsed|: No. 2422. Summons. Filed April 
Z0, A. D. 1907, James Watson, Clerk. 
[ Order. | 
/ E. A. ANDERSON, R. B. HERRON, 
Plaintiffs, 
VS. 
ePeeer £eer AND NAVIGATION COM- 
Paes, DOW AND PATRICK HEN: 


NES Y , 
Defendants. 


One tie motion of plaintiffs, it is hereby ordered 
that W. W. Gage, Sheriff of Coos County, Oregon, 
be, and he is hereby, permitted to attach a return of 
service of the order of injunctin to the original order, 
the said original order having been filed without a 
return. 

(Jeurmel Signed) J]. W. HAMILTON, 
Judie: 
[Copy of Order of Injunction and Sheriff’s Return. |] 
In the Circuit Court of the State of Oregon, in and for the 
County of Coos. 


E. A. ANDERSON, R. B. HERRON, 
Plaintiffs. 


vs. 
THE OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW AND PATRICK 


HENNESY, 
Defendants. 
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To the OREGON COAL AND NAVIGATIOWN 
COMPANY, F. S. DOW and PATRIGS 
the Above Named Defendants: 


The above named plaintiffs having filed their com- 
plaint in the Circuit Court of the State of Oregon, for 
the County of Coos, against the above named defend- 
ants, praying for an injunction requiring them to re- 
frain from certain acts in the complaint and herein- 
after more particularly mentioned. 

On reading the complaint in this suit duly verified 
and affidavits filed in support of motion for injunc- 
tion, it satisfactorily appearing to me therefrom, that 
it is a proper case for an injunction; and that sufficient 
grounds exist therefor; and that the necessary under- 
taking has been given. 

It 1s therefore ordered that you—The Oregon Coal 
and Navigation Company, F. S. Dow and Patrick 
Hennesy, and all your servants, employees and 
agents, and all others acting in aid and assistance for 
you and each of you, do absolutely desist and refrain 
from driving any piles or posts, or erecting any struc- 
ture in fornt of Lots Srxteen and Seventeén (1Oeaame 
17) in Block Sixty-Five in Nasburg’s Addition, (Re- 
platted as Bennett’s Addition) to the Town of Marsh- 
field, County of Coos and State of Oregon, as tie 
same is shown upon the plat of said addition, as re- 
corded in the office of the County Clerk of said Coun- 
ty, in Book Two (2) of Plats, Page One Hundred and 
Ten (110), in Book Three (3) of Plats, Page Fifty- 
One (51) of the records of said county, or in any way 
obstructing, occupying or encroaching upon the space 
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Meewcen said !ot§ and the ship channel on the navi- 
gable waters of Coos Bay during the pendency of 
this suit. 
Dated at Chambers at Roseburg, Oregon, this 29th 
Bey Of March, A. D. 1907. 
Weer siened) J. W. HAMILTON, 


Judge. 


It 1s further ordered that this injunction be served 
by the Sherift of Coos County, Oregon; that he make 
due return of said service in the manner provided by 


law. 


Dated at Chambers at Roseburg, Oregon, this 29th 
fee ot March, A. D. 1907. 
Ore ascioned) J. W. HAMILTON, 
Judge. 


State of Oregon, 


County of Coos,—ss. 


I, James Watson, County Clerk, ex-officio Clerk of 
the Circuit Court of the State of Oregon for Coos 
County, custodian of the records of said court, do 
hereby certify that the foregoing transcript of the 
order of injunction in the foregoing entitled suit has 
been by me compared with the original order of in- 
junction as the same appears of record in Vol. 11, 
page 405, thereof, and that the same is a true and cor- 
rect copy of such original record of such order and 
the whole thereof. 

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of the Circuit Court for Coos 


26 Oregon Coal §& Navigation Co. 


County, Oregon, this 2nd day of April, A. D. 1907. 
(Seal) JAMES WARSG 
Clerk. 


Upon which order of injunction appears the fol- 
lowing Sheriff’s Returns. 


State of Oregon, 
County of Coos,—ss. 


I, W. W. Gage, Sheriff of the County of Coos and 
State of Oregon, do hereby certify that I served the 
within Writ (order) of Injunction, within the County 
of Coos and the State of Oregon, on the 4th day of 
April, 1907, on the within named defendants, F. S. 
Dow, and “Oregon Coal and Navigation Company, ” 
by delivering to the said defendant F. S. Dow, a copy 
thereof, duly prepared and certified to be such copy 
by James Watson, County Clerk of Coos County, 
Oregon, personally and in person on the 5 day of 
April, 1907, and by delivering to A. E. Morton, agent 
and clerk of the defendant “Oregon Coal and Naviga- 
tion,’ at the office of said defendant, at New Port, 
Coos County, State of Oregon, for and in behalf of 
defendant, “Oregon Coal and Navigation,” a copy 
thereof, duly prepared and certified to be such copy 
by James Watson, County Clerk of Coos and Stale 
of Oregon. 

W. W. GAGE, 
Sheriff of Coos County, State of Oregon. 


[Endorsed]: No. 2422. Sheriff's return. Filed 
April 20, 1907, James Watson, Clerk. 


Iw 
al 
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fee ANDERSON, R. B. HERRON, 


VS. 
SeeeeaN COAL AND NAVIGATION COM- 
Pees DOW AND PATRICK HEN- 
NESY. 


m itive above entitled cause coming on to be heard on 
’ motion of defendants to quash service of summons. 
The plaintiffs appear by John F. Hall, James T. Hall 
and A. S. Hammond, their attorneys, and the de- 
Pmeemiseappearea by J. M. Upton and E. L. C. Far- 
fin, their attorneys. The court after hearing the ar- 
eument of counsel finds that said motion should be 
and the same 1s hereby overruled. 
(Qleumersiened) J. W. HAMILTON, 
Jtidige. 


[ Appearance. | 


In the Circut Court of the State of Oregon for Coos County. 


Pee OPE SON and R. B. HERRON, 
Plaaentulits, 
VS. 
The OREGON COAL AND NAVIGATION COM- 
Peay Ff. S. DOW and PATRICK HEN- 


NES Y, 
Defendants. 


Now comes Oregon Coal and Navigation Com- 
pany, one of the above named defendants, and enters 
and files its appearance in the above entitled action 
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and herewith also files its petition for the removal of 
said cause and suit into the Circuit Court of the 
United States in and for the District of Oregon. 
OREGON COAL AND NAVIGATION 
COMPANY, 
By Patrick Hennesy, its General Manager in and 
for #he State of Oregon. 
J. M. UPTON, a. L. C. FARIS 
Attorneys for said defendant Oregon Coal and Nav- 
igation Company. 


[Endorsed]: No. 2422. Appearance. Filed April 
27, 1907. James Watson, Clerk. 


[Petition for Removal. ] 
In the Circut Court of the State of Oregon for Coos County. 


EK. A, ANDERSON and R. B. HERR@ie 
Plaintiffs, 


VS. 


The OREGON COAL AND NAVIGATION COM- 
PANY, F. S. DOW, and PATRICK Tia 
NESY, 

Defendants. 
Suit in equity for an injunction. Petition. 

To the HONORABLE the CIRCUIT COURT of 
the STATE O FOREGON for the COUNTY @ 
COGS: 

Your petitioner, The Oregon Coal and Navigation 

Company, respectfully shows: 


1. That your petitioner is a party to the abowe 


entitled suit, which said suit, as appears from the 


ts. &. A. Anderson and Rk. B. Herron 29 


complaint on file herein, is of a civil nature, brought 
in the above entitled court, in which the said plain- 
tiffs seek by writ of injunction to enjoin the said de- 
tendants from driving any piles or posts or erecting 
any structures in front of the lots numbered seven- 
teen and eighteen, in the block numbered sixty-five, 
ef Nasburg’s Addition (Replatted as Bennett’s Ad- 


‘dition) to the Town of Marshfield, Coos County, 


Oregon, as the same is shown upon the plat of said 
addition as recorded in the office of the County Clerk 


of the said County of Coos, and that heretofore tem- 
porary injunction was issued out of the above en- 


titled court and cause restraining the above named 
defendants from driving said piles or posts or erect- 
ing any structure in front of said above described lots, 
and that said defendants have desisted and still de- 
sist from further proceeding in the matter; 


2. That in said complaint the said plaintiffs claim 
and allege that as owners of the lots above described, 
as an appurtenant thereto, they have the right and 
privilege to build docks or wharves out into the wa- 


ters of Coos Bay to the edge of navigable water; 


3. That your petitioner is the owner of all of the 
lands fronting and abutting upon the premises last 


above described; 


4. That the lands so fronting and abutting upon 
said lots above described are tide lands and are valu- 
able chiefly for the purpose of maintaining thereon 


wharves and docks; 
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5. That the matter and amount involved or in dis- 
pute in the above entitled suit, exclusive of mterest 
and costs, exceeds the sum or value of two thousand 
dollars, to-wit: the sum of five thousand dollars; 


6. That the above entitled suit is now pending in 
the Circuit Court of the State of Oregon for @igg 
County of Coos, and no proceedings have been taken 
by your petitioner therein, other than the entering 
and filing of its appearance in said suit with this pe- 
tition and its bond for removal of said cause; 


7. That at the time of the commencement of said 
suit your petitioner, The Oregon Coal and Naviga- 
tion Company, was, and ever since has been and still 
is a corporation, duly incorporated, created and ex- 
isting under and by virtue of the laws of the State of 
California, and is a citizen and resident of said State 
of California, and is a non-resident of the State of 
Oregon, and has no other residence than that in the 
state of California ; 


8. That at the time of the commencement of sam 
suit, the plaintiffs therem, E. A. Anderson and Kame 
Herron, were and ever since have been and now are 
citizens and residents of the State of Oregon; 


9. That at the time of the commencement of said 
suit there was, ever since has been and still is therein 
a controversy wholly between citizens of different 
states, and which can be fully determined as between 
them, that is to say as between this petitioner, The 
Oregon Coal and Navigation Company, a citizen of 
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mee tate of California, on the one side, and the said 
feats, &. A. Anderson and R. B. Herron, citi- 
mens Of the State of Oregon, on the other side; that 
ihe defendants, F. S. Dow and Patrick Hennesy, have 
no interest in said suit or controversy, or the result 


thereof, and are not necessary, indispensable or prop- 


wet parties thereto; 


i0. That service cf process herein was made as 
against this petitioner, The Oregon Coal and Navi- 
gation Company, upon Patrick Hennesy, the gen- 
eral manager of said petitioner in and for the State 
of Oregon, and no other process was served on this 
petitioner in said suit or proceeding; that petitioner 
at the time of the service of said process was not, and 
is not required by the laws of the State of Oregon or 
the rules of the above entitled Circuit Court of the 
State of Oregon for the County of Coos, to answer 
or plead to the complaint in said action until a day 
subsequent to the filing of this petition by petitioner; 


11. That your petitioner files and offers herewith 
its bond with good and sufficient sureties in the penal 
sum of Three Thousand Dollars for its entering in 
para omcuit ourt of the United States for the Dis- 
trict of Oregon, on the first day of its next session, 
a copy of the record in the said action, and for the 
paying of all costs that may be awarded by the said 
Circuit Court of the United States, if said Court shall 
hold that said suit was wrongfully or improperly re- 
moved thereto. 

Wherefore, your petitioner prays this Honorable 
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Court to accept said bond as sufficient and to make 
its order for the removal of said cause to the Circuit 
Court of the United States, in and for the District of 
Oregon, pursuant to the Act of Congress in such 
cases made and provided, and for such other and fur- 
ther order as may be proper, and to cause the record 
herein to be removed to said Circuit Court of The 
United States, and that no other or further proceed- 
ings be had in said Circuit Court of the State of Ore- 
gon for the County of Coos, or that such other order 
may be made as may be proper. 
Dated April 27th, 1907. 
THE OREGON COAL AND NAVIGATIGS 
COMPANY, 
By PATRICK HERES 

Its General Manager in and for the State of Oregon. 

J. M. UPTe 

E. L. C. FIR 

Attorneys for Petitioner. 


State of Oregon, 
County of Coos,—ss. 


Patrick Hennesy, being first duly sworn, on oath 
says: that he is the General Manager in and for the 
State of Oregon, of the Oregon Coal and Navigation 
Company, a corporation, the petitioner named in the 
foregoing petition; that he has read the foregoing 
petition and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the 
matters which are therein stated upon information 
or belief, and that as to those matters he believes it 


i. Pe Aewncerson and f. B. Herron 33 


to be irue; that all of the material allegations in said 
petition are within his own personal knowledge. 


Peel RICK HENNESSY, 


subscribed and sworn to before me this 25th day of 
mepril, 1907, at Coos County, Oregon. 
[Seal] JAMES WATSON, 
’ Olek. 


[f@ndorsed]: No. 2422. Petition for Removal. 
Piled April 27, 1906, james Watson, Clerk. 


"And afterwards, on the 27th day of April, 1907, there 
@ oo eied i ware Office of the said clerk, a bond, 
in words and figures, following, to-wit: 


In the Circuit Court of the State of Oregon for Coos County. 


eo eee RSON AND R. B. HERRON, 
Piaintins, 


VS. 


[mee OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW AND PATRICK 
HENNESSY, 

Defendants. 


Know all men by these presents, that we, The Ore- 
gon Coal and Navigation Company, a corporation 
organized and existing under and by virtue of the 
iaws of the State of California, as principal, and J. W. 
Bennett as surety, are held and firmly bound unto the 
above named plaintiffs, in the sum of Three Thous- 
and Dollars, lawful money of the United States of 
America, for the payment of which, well and truly to 
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be made to the said obligees, their heirs or assigns, 
we bind ourselves, our and each of our heirs, admin- 
istrators, successors and assigns, jointly and several- 
ly, firmly by these presents. 

Witness our hands and seals this 27th day of April, 
07. 

The condition of the foregoing obligation is 
such, that whereas said Oregon Coal and Navigation — 
Company has petitioned the Circuit Court of the 
State of Oregon for the County of Coos, for the re- 
moval to the Circuit Court of the United States in 
and for the District of Oregon, of a certain cause, suit 
or proceeding therein pending, and whereas, E. A. 
Anderson and R. B. Herron are plaintiffs, and ti 
Oregon Coal and Navigation Company, F. 5. DG@ag 
and Patrick Hennesy are defendants, and which 
cause, suit or proceeding is numbered 2422. 

Now therefore, if the said Oregon Coal and Navi 
gation Company, said petitioner, shall enter in said 
Circuit Court of the United States in and for am 
District of Oregon, on the first day of the next session 
of said court, a copy of the record in said cause, suit 
or proceeding, and shall well and truly pay all costs 
that may be awarded by said Circuit Court of tie 
United States, or if said court shall hold that said 
cause, suit or proceeding, was wrongfully or im- 
properly removed thereto, then this obligation shall 
be void, otherwise it shall remain in full force and 
eff @ct. 

THE OREGON COAL AND NAVIGATION 
COMPANY, 
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By PATRICK HENNESSY, 
Its General Manager in and for the State of Oregon. 
J. W. BENNETT. 


State of Oregon, 
County of Coos,—ss. 


I, J. W. Bennett, the surety named in the above 
bond, being duly sworn say: that I am a freeholder 
and resident within said state, and Worth the sum 
of Six Thousand Dollars, over and above all my debts 
and liabilities, exclusive of property exempt from 
execution or forced sale. 

i. W BENNEDPT. 

Subscribed and sworn to before me this 27th day of 
mpit), 1907, at Coos County, Oregon. 

[Seal } (jets AVATSON, 

Clerk. 


The foregoing bears the following endorsements: 
No. 2422. In the Circuit Court of the State of Oregon 
in and for the County of Coos. E. A. Anderson, et al, 
Seem eon Coal & Nav. Co., et al. Bond. Filed 
April 27th, 1907, James Watson, Clerk. J. M. Upton 
& E. L. C. Farrin, Attorneys for Defendant. 


And afterwards, on the 30 day of April, 1907, it being 
the 8th day of the April term of said court, the 
following order of removal was made: 


[ Order. ] 


E. A. ANDERSON AND R. B. HERRON, 
Plaintiffs, 


VS. 
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THE OREGON COAL AND NAVIGATION 
COMPANY, F. S DOW AND PATRIG# 
HENNESSY, 

Defendants. 


Upon reading and filing the petition and bond of 
the defendants, The Oregon Coal and Navigation 
Company, for the removal of the above entitled suit 
or proceeding to the United States Circuit Comm 
in and for the District of Oregon, said bond is hereby 
approved as good and sufficient, and 

It is hereby ordered that the said suit or proceed- 
ing be, and the same 1s hereby removed from the 
Circuit Court of the State of Oregon in and for the 
County of Coos, to the Circuit Court of the United 
States, in and for the District of Oregon. 

(Journal Signed) J. W. HAMILTON) 
Judge. 
In the Circuit Court of the State of Oregon, in and for the 
County of Coos. 


[Cierk’s Certificate. | 


E. As ANDERSON, R. B. HERRON; 
Plasantities 
VS. 

THE OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW AND PATRICK 
HENNESY, 

Defendants. 


State of Oregon, 
County of Coos,—ss. 


I, James Watson, County Clerk, ex-officio clerk of 
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the Circuit Court of the State of Oregon, in and for 
the County of Coos, do hereby certify that I have pre- 
pared the foregoing Transcript on Removal to the 
United States Circuit Court for the District of Ore- 
gon, from the Circuit of the State of Oregon, in and 
for the County of Coos, in the above entitled cause 
and embracing the following papers, to-wit: 

Complaint, Undertaking on Injunction, Motion and 
Affidavits for Injunction, Order of Injunction, Sher- 
iff’s Return, Motion to Quash Summons, Motion to 
Attach Sheriff’s Return to Order of Injunction, Sum- 
mons and Sheriff’s Return thereof, Order Allowing 
Sheriff's Return to be Attached to Crder of Injunc- 
tion, Copy of Order of Injunction and Sherift’s Re- 
turn, Order Overruling Motion to Quash Summons, 
Appearance, Petition for Removal, Bond for Remov- 
ei and Order of Removal; that I have compared the 
said Transcript with the original papers in the above 
entitled cause on file in my office, together with all the 
orders made and entered in said cause on the journals 
Sieeemdecouit and that the same is true and correct 
Transcript of said original papers and orders and the 
whole thereof. 

I further certify that on the 27th day of April, A. D. 
1907, a good and sufficient Undertaking on Removal 
of said cause in due form of law, on the said removal 
herein, was filed in this office in said cause. 

Witness my hand and the seal of the said court 
affixed this 28th day of September, A. D. 1907. 

JAMES WATSON, 
Clerk. 
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And afterwards, to wit, on the 19 day of October, 


1908, there was duly filed in said court, a demur- 
rer in words and figures as follows, to wit: 


| Demurrer. | 


In the Circuit Court of the United States for the 
District of Oregon. 


EK. A. ANDERSON AND JOHN R. HERRON; 
Plaintiffs. 
VS. 
OREGON COAL AND NAVIGATION COM- 
PANY, 
Defendant. 


Now comes the above named defendant and demurs 
to the complaint on file herein for the reason and on 
the ground that the same does not state facts suf- 
ficient to constitute a cause of suit. 

J. M. UPTON and 
E. L. C. FAR 
Attorneys for Defendant. 


{Endorsed]: Demurrer. Filed Oct. 19, 1908, G. 
H. Marsh, Clerk. 


And afterwards, to wit, on Thursday, the 21st day of 
January, 1909, the same being the 92d judicial 
day of the regular October 1908 term of said 
court; present: the Honorable Charles E. Wol- 
verton, United States District Judge, presiding, 
the following proceedings were had in said cause, 
to-wit: 
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[Order Overruling Demurrer. ] 


In the Circuit Court of the United States for the 
District of Oregon. 


No. 3196. 
January 21, 1909. 
eee RON, ET AL, 
VS. 
THE OREGON COAL AND NAVIGATION 
SOMPANY, ET AL. 


This cause was heretofore submitted to the Court 


upon demurrer to the complaint herein without argu- 
ment, upon written briefs filed by the respective par- 
tics hereto; Whereupon, the Court being fully ad- 
vised in the premises, It is Ordered and Adjudged 
that said demurrer be, and the same is hereby, over- 
ruled; and that the defendant be, and he is hereby, 
allowed ten days from this date within which to file 
an answer herein. 

And afterwards, to wit, on the 3 day of March, 1909, 
there was filed in said court an answer in words 
and figures, as follows, to wit: 

[ Answer. | 


In the United States Circuit Court for the 
District of Oregon. 


Suit in Equity for Injunction. 
Answer. 


mea. ANDERSON, R. B. HERRON, 
Plasitires, 


VS. 


THE OREGON COAL AND NAVIGATION 
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COMPANY, F. S. DOW AND PATRICK 
HENNESY, 


Defendants. 
Come now the defendants and for answer to the 


complaint of plaintiffs ey, admit, deny and allege 
as follows: 


Admit all of the allegations contained in Para- 
graph II] of said complaint; 


Deny each and every allegation contained in Para- 
graphs I, Il, IV, and V of said complaint exceptja 
hereinafter stated and admitted. 

For a further and separate defense to the complaint 
of plaintiffs herein, defendants allege: 


That the defendant The Oregon Coal & Navigation 
Company is, and at all times since the 15th day of 
April, 1889, has been, the owner in fee of the follow- 
ing described property, to-wit: 

Beginning at N. E. corner of Lot 6 in Block 3) 
Town of N. Marshfield, Coos County, Oregon, ac- 
cording to plat of said town prepared by James Aiken 
and on file in County Clerk’s offce, and also accord- 
ing to a certain other plat of said Town of Marshfield, 
on file in County Clerk’s office of said Coos County, 
and prepared by D. Breek in September, 1888; tiem 
due N. to low water mark of Coos Bay; thence in 
Southeasterly direction along low water line to a 
point due East of place of beginning; thence due 
West to place of beginning, together with all the 
rights and privileges by virtue of being riparian own- 
ers, or otherwise, to wharf out in front of said de- 
scribed tract of land, except the following described 


<-_- 
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portion of said land which was heretofore and to-wit: 
on the 19th day of May, 1902, conveyed to the Coos 
Bay Ice & Cold Storage Company, to-wit: 

All that certain lot, piece or parcel of land situate 
in the County of Coos, State of Oregon, and par- 
ticularly described as follows, to-wit: commencing 
at the N. E. corner of Delta and Front Streets; thence 
Northerly along the E. side of Front Street 140 feet; 
thence Easterly to low water line; thence Southerly 
along low water line 100 feet to N. line of Delta 
Sereetiemce VVesterly along N. line of Delta Street 
to a point of beginning, giving 100 feet of water front- 
age, saine being Town of Marshfield, Oregon. 

That as appurtenant to the land above described 
and by virtue of being riparian owners thereof, the 
said defendant Oregon Coal & Navigation Company 
Wes the right and privilege of wharfing out m front 
of said premises to the navigable waters of Coos Bay. 
That the said land above described and the riparian 
rights and right to wharf out to the navigable waters 
of Coos Bay appurtenant to said land inciuded all ot 
the iand over which the defendants or any of them 
have driven piles or posts or otherwise exercised acts 
Gf dominion. 

That the land above described and the riparian 
rights or right to wharf out to navigable waters ot 
Coos Bay appurtenant thereto, lie in front of the said 
Lots 16 and 17 in Block 65, of said Nasburg’s Addi- 
tion to the Town of Marshfield, Coos County, Ore- 
gon, and between the said lots and the navigable 


waters of Coos Bay. 


42 Oregon Coal §& Navigation Co. 


For a further and separate defense to the complaint 
of plaintiffs herein, defendants allege: 


The defendant Oregon Coal & Navigation Com- 
pany now is, and at all times since the 15th day of 
April, 1889, has been, the owner of and in the actual, 
visible, exclusive, hostile, open and notorious pos- 
session of the following described land, and all of 
the rights and privileges appurtenant thereof, to-wit: 


Beginning at N. W. corner of Lot 6 in Block 5, in 
town of N. Marshfield, Coos County, Oregon, accord- 
ing to plat of said town prepared by James Aiken and 
on file in County Clerk’s office, and also according to 
a certain other plat of said town of Marshfield, on file 
in County Clerk’s office of said Coos County, and 
prepared by D. Breek in September, 1888; thence due 
N. to low water mark of Coos Bay; thence in Southi- 
easterly direction along low water line to a point due 
East of place of beginning; thence due West to place 
of beginning, together with all the rights and privi- 
leges by virtue of being riparian owners, or other- 
wise, to wharf out in front of said described tract of 
land, except the following described portion of said 
land which was heretofore and to-wit: on the 18th day 
of May, 1902, conveying to the Coos Bay Ice & Cold 
Storage Company, to-wit: 


All that certain lot, piece or parcel of land situate 
in the County of Coos, State of Oregon, and jam 
ticularly described as follows, to-wit: Commencing 
at the N. E. corner of Delta and Front Streets; thence 
Northerly along the E. side of Front Street 140 feet; 


us. E. A. Anderson and R. B. Herron 43 


thence Easterly to low water line; thence Southerly 
along low water line 100 feet to N. line of Delta 
Street; thence Westerly along the N. line of Delta 
Street to a point of beginning, giving 100 feet of water 
frontage, same being in Town of Marshfield, Oregon. 


That more than ten years prior to the filing of the 
complaint herein, the defendant Oregon Coal & Navi- 
gation Company exercised its right to wharf out in 
front of its said property on that portion of said prem- 
-1ises in front of said Lots 16 and 17, in Block 65, of 
Nasburg’s Addition to the Town of Marshfield, Coos 
County, Oregon, and between the said Lots 16 and 17 
and the navigable waters of Coos Bay, and ever since 
Mave been, and now are, in the actual, visible, exclus- 
ive, hostile, open and notorious possession thereof. 


Wherefore, defendants pray that the temporary 
injunction heretofore issued herein be dissolved; that 
Mae detendants and each of them and all persons 
claiming by, through or under them be perpetually 
enjoined from in any way interfering with the use and 
occupation of said land and the rights appurtenant 
thereto by the defendants Oregon Coal & Navigation 
Company, it’s agents, successors and assigns; that 
the defendants have judgment against the plaintiffs 
for their costs and disbursements herein, and for 
such other and further relief as to the Court may seem 


proper. 
J. M. UPTON, 


BE. LC. PARR, 


GEO. N. FARRIN, 
Attorneys for Defendants. 
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Statieeoi Oregon, 
County of Coos,—ss. 


I, Patrick Hennesy, being first duly sworn, depose 
and say that Iam the managing agent of the defend- 
ant corporation, in the above entitled suit, that I make 
this verification for and on behalf of defendant cor- 
poration, and that the foregoing answer is true as 


I verily believe. 
PATRICK HEMINES Fs 


Subscribed and sworn to before me this 24th day of 


February, 1909. 
GEO. M. FARRIN, 
Notary Public for the State of Oregon. 


{Endorsed]: Answer. ‘Filed March 3rd, 1OQm 
G. H. Marsh, Clerk. 


And afterwards, to wit, on the 15 day of March, 1909, 
there was filed in said court a replication in 
words and figures, as follows, to wit: 


[| Replication. | 
In the United States Court for the District of Oregon. 
E. A. ANDERSON AND R. B. HERRON, 


Plaintiffs, 
Vs 


THE OREGON COAL & NAVIGATION COMMS 


S. DOW AND PATRICK HENNESY, 
Defendants. 


Come now the plaintiffs and for reply to defend- 
ant’s answer filed herein, deny each and every allega- 
tion contained in said answer. 
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Piate of Oregon, 
County of Coos,—ss. 


I, E. A. Anderson, being first duly sworn, on oath 
say, | am one of the plaintiffs in the above entitled 
case, ] have read the foregoing replication and the 
allegation thereof are true as I verily believe. 


[Seal] E. A. ANDERSON, 


Subscribed and sworn to before me and in my pres- 


ence this 10 day of March, 1909. 
Penis he hiAa Ll. 


I hereby acknowledge service and receipt of copy 
of this replication at Marshfield, Ore., this 11th day of 


March, 190°, 
iM. UPTON 
Of Attorneys for Defendants. 


Weidemeat. Weplication. U. S. Circuit Court, 
Filed March 15, 1909, G. H. Marsh, Clerk. 


And afterwards, to wit, on Thursday, the 11th day of 
November, 1909, the same being the 34th judicial 
day of the regular October 1909 term of said 
court; present: the Honorable Charles I. Wol- 
verton, United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit: 

[Order Fixing Time to Take Testimony. | 


In the Circuit Court of the United States in and for the 
District of Oregon. 


No. 3196. 
November 11, 1909. 
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E. A. ANDERSON, R. B. HERRON, 
Plain taths) 


VS 


THE OREGON COAL AND NAVIGATION 
COMPANY, F. S. DOW, PATRICK HEA 


NESY, 
Defendants. 


On motion and stipulation of the parties plaintiff 
and defendant in the above entitled cause, it is or- 
dered that Charles B. Selby, United States Commis- 
sioner at Marshfield, Oregon, be, and he 1s hereby, 
appointed Examiner to take and report the testimony 
of plaintiffs’ and defendants’ witnesses in the above 
entitled cause. That said testimony be taken orally 
before the said Examiner and reduced to typewriting, 
signed by the witnesses and returned to this Court. 


That unless otherwise ordered, said testimony be 
returned to the Clerk of this Court on or before March 
lstyalond: 

CHAS. E. WOLVEREGR 
Judge. 
And afterwards, to wit, on the 26th day of February, 
1910, there was duly filed in said court, a stipu- 
lation in words and figures as follows, to-wit: 


[Stipulation Extending Time to Take Testimony. 


In the Circuit Court of the United States for the 
District of Oregon. 


E. A. ANDERSON, R. B. HERRON, 
Plaintiffs, 


VS 
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)THE OREGON COAL AND NAVIGATION 
Ceeryre Fr. Ss. DOW AND PATRICK 
ENN ESY, 

pDéfendanitts: 
Stipulation. 

It is hereby stipulated and agreed between the 
plaintiffs and defendants, by their attorneys, that the 
time for the taking of testimony in said cause shall 
be extended to April the Ist, 1910. 


Dated this 21st day of February, A. D. 1910. 


ORIN F. HAT, 
ime of Attorneys for Plaintiffs. 


joo. DPT Ong 
One of Attorneys for Defendants. 


(ae@@reed|: Stipulation. Filed February 26, 
m0, Geel. Marsh, Clerk. 


And afterwards, to wit, on Saturday, the 26th day of 
February, 1910, the same being the 124 judicial 
day ot the regular October 1909 term of said 
court; present: the Honorable Charles Ek. Wol- 
verton, United States District Judge presiding, 
the following proceedings were had in said cause, 


to-wit: 
{Order Extending Time to April 1, 1910, in Which 
to Take Testimony. | 


In the Circuit Court of the United States for the 
District of Oregon. 
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Order. 
E. A. ANDERSON, R. B. HERRON, 
Plairtrives 
VS 


THE OREGON COAL AND NAVIGATI@S 
COMPANY, F. S$. DOW AND PATRIGS 


HEN IESY. 
Defendants. 


Upon stipulation of the parties by their attorneys, 
it is ordered, that the time for the taking of the tes- 
timony in the above entitled suit, be, and the same is 
hereby extended, until the Ist day of April, A. ae 


1910, 
CHAS: E. WOLVERWOre 


Judge. 
And afterwards, to wit, on the 29 day of March, 1910, 


there was filed in said court, testimony in words 
and figures, as follows, to wit: 


[Testimony Filed in Case. | 


In the Ciremt Court of the United States for the 
District of Oregon. : 


[ Stipulation. ] 


E. A. ANDERSON AND R. B. HERRO@ 


Plaintiffs, 
VS 


THE OREGON COAL & NAVIGATION CO.- & 


S. DOW AND PATRICK HENNESY, 
Defendants. 
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It is hereby stipulated by and between the plaint- 
iffs and defendants, that the testimony in the above 
Gmemled cause, be taken before Charles B. Selby, U. 
S. Commissioner, at his office, in Marshfield, Coos 
County, Oregon, and the said parties by their attor- 
neys, waive notice of the time for taking such testi- 
memys ald stipulate and agree, that the taking of 
fame, shall continue from day to day, until completed. 
And the testimony, so taken, may be read on the trial 
of said cause, without objections, except such objec- 
Mens to tke imtroduction of particular testimony, 
which Objections shall be noted by the referee, at the 
time of the taking of the same. All irregularities, as 
to the time of taking testimony, and as to the manner 


@) te taking of the same is hereby waived. 
ereeweees oan day of March, A. D. 1910. 


; JOUN F. HALL, 
A. S. HAMMOND, 
amiss. T. HAL, 
Attorneys for Plaintiffs. 


J. M. UPTON, 
) E. L. C. FARRIN, 


C.N. FARRIN, 
Attorneys for Defendants. 


[Endorsed]: Filed the 29th day of March, 1910. 
Mees. >. Selby, Special Examiner. 


In the Circuit Court of the United States for the 


District of Oregon. 
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Stipulation. 


E. A. ANDERSON AND R. B. HERRON 
Plaintitte, 
VS 
THE OREGON COAL & NAVIGATION COMM 
Ss. DOW AND PATRICK HENNESSY, 
Defendants. 


It is hereby stipulated between the parties to this 
cause and their attorneys, that plaintiffs herein aré 
the owners of the property described in the complaint 
and that the defendants are the owners of the prop- 
erty described in the answer filed in this suit, except 
in so far as the descriptions of the said premises may 
conflict, 1f they do conflict. 

JOHN F. BA 
One of Plaintiffs’ Attorneys. 
jJ. M. UPTO 
One of Attorneys for Defendant. 


In the Circwut Court of the United Statcs for the 


District of Oregon. 


E. A. ANDERSON AND R. B. HERRO® 
Plawveaiiey 
VS. 
THE OREGON COAL & NAVIGATION CO., Fy 
S. DOW AND PATRICK HENNESSS 


Defendants. 


Appeared before Charles B. Selby to take the fol- 
lowing testimony; plaintiffs appeared by A. S. Ham- 


—— 
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omc, /onm F. rail and James T. Hail, their attor- 
neys, and defendants appeared by J. M. Upton and 
Farrin & Farrin, their attorneys. 


Following witnesses were sworn to testify on be- 


half of the plaintiffs: 


Pee Gould, S. B. Cathcart, Geo. Rhoda, E. W. 
Peraert, 2. A. Anderson, Jno. Herron. 


In the Circuit Court of the United States for the 


District of Oregon. 
Stipulation. 


Pee eee OE RSON AND R. B. HERRON, 
Phlawaititts: 
VS. 
Pee wOneGON COAL & NAVIGATION CoO., F. 
eee PATRICK HENNESY, 
Defendants. 


Peeeteremeeetipulated between the parties to this 
cause and their attorneys, that plaintiffs herein are 
the owners of the property described in the complaint 
and that the defendants are the owners of the prop- 
erty described in the answer filed in this suit, except 
in so far as the descriptions of the said premises may 


conflict, if they do conflict. 
JAMES T. Texte, 
One of Plaintiffs’ Attorneys. 


yi M. UPTON 
One of Attorneys for Defendant. 
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5. B. CATHCART being called as a witness 
behalf of the Plaintifts, after being first duly sworn 
testified as follows: 


Direct Examination. 


(By Messrs. HAMMOND and HALL & HALL.) 


‘QO. What is your name, age, residence and occupa- 
tion? 

A. S. B. Cathcart, age 67 years, residence Marsha 
field, occupation surveyor. 

©. What offices have you held in Coos County, 
Oregon, during the past 25 years. 

A. Part of the time I was County Sufveyorma 
this County. 

©. For how many years? 

A. Temenity. 

©. Are you acquainted with the premises in dis- 
pute in this suit? 
I am. 
Have you made a survey of the same? 
I have. 
When? 
In April 1907 I made one and I have assisted in 
making another, that was in July 1909, I believe a 


pS 


was. 
©. To where did you make the survey in 19078 
A. Well, I made a partial survey there for Pig 
Nicholson of the Cold Storage Plant, I think in 1903. 
©. Did you make a plat of the premises from the 
survey made by you? 
A Ler 


en 


On 
oe 
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(oe Wi itereusethat plat? 
m. Ihave it here? 
i lease produce the same. 

A. As 1 said; I have a sketch of it here. 

©. Please explain on this plat how you made the 
survey and the results, showing on the plat, if pos- 
sible, low watcr line of Coos Bay as described in the 
West boundary of defendants’ answer. 

yell ivdent know exactly what the west 
boundary of their Answer is. 

Q. The West boundary of the land of the defend- 
ants, according to the Answer filed begins at the 
Northwest corner of Lot 6in Block 5 of North Marsh- 
field, (according to the plat of said town prepared 
by James Aikin and on file in the County Clerk’s office 
and also according to another plat on file in the Coun- 
ty Clerk’s office prepared by D. Breek in September 
1888,) thence due North to low water mark of Coos 
Bay, thence in a Southeasterly direction along low 
water line to a point due East of the place of begin- 
ning, thence due West to the place of beginning. 

A. Yes, | commenced at the Northeast corner 
of Lot 6 in Block 5 and run North to low water of 
Coos Bay as shown here on this map. 

Q. How many feet did you find between the 
Northwest corner of said Lot 6 and low water line? 

A. 4401 feet. 

Vas that ordinary or low water hne? 

A. As near as I could tell, about an average low 
pide. 
©. Inote on this plat figures marked “65” within 


x * 
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lots from 1 to 19; please explain where low Wave 
line intersects this Block 65. 
A. About the middle of the East end of Lot 18. 
©. The land claimed by the plaintiffs in this suit 
are Lots 16 and 17 in said Block 65 and I will ask you 
to follow the line due North from the Northwest 


corner of said Lot 6and say if it was anywhere touch- 
ing either of said lots? 


A. It would not, except at a very low tide, it woulc¢ 


As 


cutive or six feet perhapsunto Let A 
O. Thatavotild*be atan eXtreme fowrtiaer 
x. Yes; exmirenice low*tde. 
©. But at an ordinary low tide, would 1t tom 
1 @iy 17? 
A, lte#®ouldmot towelritmio. 
©. This plat was made from the field notes takgm 
by wou at the time you madc the sufvew?r 
AP weenie, 1907. 
iS. lot yrepated the piat - 
Ge) ( Yoursen 
fA. Yiles, sir. 
QO, Wiiatwdocs tifis “65” represent? 
A. Block 65 in Bennett’s Addition to Marshhiqld: 
©. I note a plac® on this tap "marked “Um Build- 
ing, will you please explain if vou know what Gila 
ic 
A. That is a house or buildine occupied DY 
Standard Oil Co., so far as the corner is concerned 
next to the shore line there — 
By Mr. UPTON.—We object to any testimony 


with respect to the off house whereim the building om 
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maemiiiap is imdicated as the oil house, for the reason 
Meme tee Saime is incompctent, irrelevant and im- 
magieerial. 

Answer continued. Well, it shows on here that 
mom low wartctr to the line South of the oil house it 
Seomcebe 157% feet, where the line protects North 
feemould intersect the South side of the oil house. 

eee) Benin) understand you, the Southeast cor- 
mer of the oi! house is outside of low water mark and 
meeeeesverly trom the linerunning North and South? 
Pees Gseiets it, extending from low waiter. 

oe tt) yams please explain the dots on this map, 
marked “piling”? 

[ fhatisewitere | found a lot of piling had been 
Seove teat | Wad understood at the time was in con- 
feomenay Wcreyand (nat is just dotted to show approxi- 
ively wviicte te Pilime is; didn't measure any indi- 
Pemeisene just pat it down generally. 

M. Are those piles driven down loosely, without 
Bary caps? 

A I didn tnotice any caps or anything of the kind 
om them, they had been drove only a short time betore 
Llaavt. 

©. Ts this line marked, low water line South 45 
degrees East, the true low water line? 

A. From where I intersected there up towards the 
Cold Storage Plant, that was the bearing as close as 
1 could get it. This South or 45, should be North 45, 
10 West, it should be North 45 degrees and 10 West 
instead of South 45-10, should have been North, that 


is all the difference. 
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©. You found that to be the true low water line: 

A. About as near as I could get to low water; J 
placed the instruments and took it each way; some- 
times a foot tide will make a great difference in the 
bearing. 

Q. Do these numbers in here represent lots m 
Block 65? 

A. Yes, sir, as near as I could get it; of course 
have always understood that the South side of the 
oil house was built flush with the line of Lot 15. 

©. ILalso note on this map Block 5 and Northwest 
commer Lots: 6, please explain about thae 

‘A. The data I was furnished to work trom 
making that survey was to commence at the North- 
west corner of Lot 6 of Block 5 in North Marshieid 

©. Then, if I understand you, the pomt with the 
circle, marked Northwest corner Lot 6 is the Northe 
west corner of Lot 6 of Block 5 in North Marshfield? 

A. ~ Viesjwomm 

By Mr. HALL.—We offer this map in evidence. 

3y Mr. UPTON.—We object to the introduction 
of*tite: napeat thas time. 

sy Mr. HALL.—We offer this map on which the 
witness has testified and ask that the same be mark 
as Exhibit No. L, over the plaintiff's objection. 

By Mr. UPTON.—We object to the introduction of 
the map for the reason the same is incompetent, 1 
relevant and for the further reason that the methods 
adopted as shown by said map and as testified to by 
the witness as locating and indicating low water lime 


are CYrroiuCOmes 
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©. You will please examme this plat and state 
merether Or not you made the same? 

me es, made that plat from my notes with some 
additional instruments. On examination of the Ben- 
nett Addition, I found out the bearing was given a 
little different to what I thought and in order to see if 
femome make sich difference I took the bearing 
ere i10m the South side of the oil house and turned 
@ hitle farther West the Northwest 


thts was true 
foume. of Lot 6 of Block 5, and J found there was a 
little discrepensy and I saw it would throw the line, 
@ little further West the Northwest 


if this was true 
corner of Lot 6 was not exactly due South on the line 
1 had run, providing the Bennett Addition was laid 
Suiement, but it Only made a very smal! difference; 
it threw the linea litttle bit nearcr to the North side of 
Lot 18 of Bennett’s Addition—no material difference, 
by looking at the map you can see it was but very Iit- 
me disterence. 

©. In either case, would the West line of the de- 
fendants’ property touch either of the lots owned by 
ities, fet is Lots 16 and 17 in Block 65, Ben- 
nett’s Addition ? 

Pe ft would not. 

©. Give as near as you can the approximate dis- 
lance from the Northeast corner of Lot 17 at mean 
low water. 

' About seven or eight feet. 

Q. Does this figure 5 with the circle around it on 
the map represent Block 5 in North Marshfield? 


A. It does. 
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©. And the figure “6” 1s Lot 6 in said block from 
which you took your survey described in the deiend- 
ants’ Answer? 

A. Tt rer 

'Q. When did you last survey this tract of lan 
or assist in surveying it? 

A. It wasan July, 1909, I believe. 

©. Did you find any material difference in the dis= 
tance from the Northwest corner of Lot 6 in Block @ 
to low water? 

A. Less thenea foot difference: 

©. How long have you known this particular frame 
of Jand? 

A. Been acquainted for a great Many yaa 
never paid any particular attention until the Sti 
was made. 

©. In you opinion has the low water line cham 
since you became acquainted with the land? 

A. Ido not think it has materially changed 

©. Tf any change, which way has 1t fim? 

A. Well, I do not see there is any change, a little 
sediment has run in from the dredgings but that has 
not thrown it very far; very littic, if any, could aim 
notice any material change. 

Q. Do these two plats show, in a general way tis 
low water line in reference to the plaintiffs’ and de 
fendants’ property in dispute? 

A. I think it does, according to my 1dea or ais 
derstanding of it. 

- Mr. HALL.—We wish to offer tins map 


evidence. 
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by Mr. UPTON.—Defendant objects to the intro- 
duction of the map, for the reason that the same is in- 
Semaeerent, itrelevant and immaterial and for the rea- 
son that the testimony given as to the marks thereon 
end the map itself as showing the methods adopted 
meascertaining and indicating the low water line, are 
erroneous. 

Mr. HALL.—We wish to offer this in evidence 
omer tie obyection of defendants and ask that it be 
fieeked Plaintifts Exhibit No. 2. 

©. In ascertaining low water line of Coos Bay, 
how did you arrive at it? 

A. In observing I did not have a tide table when I 
first made the survey, I took the tide when I thought 
it would be just about an average run-out, but the 
jast time I was there to make a survey [ was with Mr. 
Gould and we used the tide table at what was mean 
low tide and how much the tide ran out at that time 
and we took a point that would be mean low tide that 
morning. 

© When was this? 

Mm Phe ih of July, 1909, I believe, can reter to 
my memorandum and tell. Yes, on the morning ot 
the 16th we took the tide at low water. 

Q. You have been accustomed to surveying tide 
lands and tide flats have you not, for a number of 
Pears? 

By. Mr UPTON.—Objected to as leading and sug- 
festive of the answer sought. 


A 


ae | have. 
©. From your actual experience can you state 


ow 
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whether or not 1t was low tide at the time you took 
this observation? 


A. Well, to the best of my knowledge, it was. 


Cross Examination. 
by Mie UPTON: 


Q. In running a line from the Northwest corner 
of Lot 6 in Block 5 to low water line as you found am 
which line ts indicated on plaintiff's Exhibit Now 
did you run due North? 

a. I did, asmtear as | could 

©. What do you mean by saying “as tearas Viam 
could?” 

A. Well, to explain, I had previously taken the 
bearings of “A” street and I found it to be almost ex- 
actly due East and West and I used that as a basis 
and run a traverse line down to the corner of Lotm@ 
Block 5. I used a solar compass in getting the bear- 
ingrot * A wetreet: 

©. Explain how you ascertained the location of 
ithe Northwest corner of Lot 6, Block 5 as indicated on 
moment s xii a. 

A. I took it from the Southeast corner of the 
Marks building, which has been recognized as being 
a permanent corner of Block 2 of North Marshfield, 
and I run down from that to get that corner. 

©. You made no surveys and run no other line 
10 ascertain the location of the Northwest corner Of 
Lot 6 in Block 5° 

A. That is the only monument that ever I have 
known as a starting point from North Marshfield, 1s 
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the Southeast corner of the Marks building on Front 
and Third streets. 

(). In making the observations concerning which 
you testified you made on the 15th or 16th of July 
i909, what tide table did you use? 

A. One that is in use all around here by people 
through this country, claimed to be taken as the 
miaited States tide table. 

©. Isn’t it the tide table that is furnished by Coast 
Mail Publishing Co., and is supplied to persons who 
have their advertisements put on the back of it? 

A. I could not say as to that. 

©. Isn’t it a small vest pocket affair? 

A. Do not remember whether I used that one or 
the one Mr. Gould had, but I compared them with the 
Poieen tareseicde tables and I found them correct 
and have never questioned them. 

©. For what year was that tide table? 

A. 1909. 

©. Did you compare 1909 with the official tide 
table? 

A. Ido not know as I compared it with that par- 
ticular one, have never found any diflerence I com- 
pared them and always relied upon them. 

(). And you mean to say you compared all of them 
—a great many of 1909? 


A. No, different years. 
©. Those ordinarily put out by the printers in 


town? 
A. Yes, sir, but I compared the most of them. 


(Witness excused. ) 
S B. CATHGAR!. 
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A. N. GOULD called as a witness on behalf of the 
plaintiffs, after being first duly sworn, testified as 
follows: 


Direct Examination. 
By Wats. HALL: 


‘QO. What is your name, age, residence and occu- 
pation ? 

A. Name, A. N. Gould, residence Coquille, aged 
33, occupation surveyor. 

©. What official position do you hold in Coos 
County at the present time? 

A. County Surveyor, 

©. How long have you been County Surveyor? 

A. Sinee july 1908. 

©. How long have you been engaged in surveying 
work? 

A. About eight years. 

QM. Did you make a survey of the land in question 
in this suit, if so when and who assisted you? 

A. I did, in July 1909, assisted by 5. B. Catiigaaam 

©. Did you makea plat of the survey as Madea 
tliat time? 

AS Dae. 

©. Please produce it. 

(Witness shows plat.) 

‘O. Is this the plat made by you from the Miaime 
taken on the ground at the time you made the sur- 
Vey ? 

A. Y@Spesir. 

©. You will please explain the line of the West 
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boundary of defendants’ Jand. 

A. West boundary of defendants’ land, which is 
the defendant? 

©. Oregon Coal & Navigation Co. 

A. This is the line. 

oo Phe Matetmarked on the map as No. 440 3-10 
teet to medium low water? 

fe That ist. 

©. You will please explain that portion of the map 
marked Bennett's Addition, Block 65, and the small 
figures from one to nineteen. 

A. Idonot understand you, hardly. 

©. Just what it represents? 

A. Represents Block 65; the irregular line marked 
“mean low water” is mean low tide line and the line 
marked extreme low water, is extreme low tide line, 
and the line marked 440.3-10 feet to medium low tide 
is the line bounding the West of the Oregon Coal & 
Navigation Company’s property. 

©. Does the West line of the Oregon Coal & 
Navigation Company’s property touch either of the 
Lots 16 or 17 in Block 65, claimed by plaintiffs ? 

A. It does not. 

‘QO. How far is the West line of the Oregon Coal & 
Navigation Company’s land East of the South line 
of Lot 17 in Block 65? 

A. About 12 or 14 feet. 

©. How would it be if it extended to extreme low 
low water line? 

By. Mr. UPTON.—Objected to as incompetent, 
irrelevant and immaterial; the extreme low water line 
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is Aoi isehe. 


A. It would probably touch it two or three feet. 
©. Would it touch Lot 16? 
A. It would 10€. 

(). How did you ascertain where the low water 
line was at the time you made this survey? 

A. I set a stake shortly before the tide tablesuimm 
dicating that low water would be, and watched tig 
raise and fall of the water until it had run out, tien 
measured beack an elevation of 1.44-100 feet which 
gave mea distance of 32.1-10 feet I believe horizemitaam 
ly to get mean low water; this 1.44-100 is given as the 
nean, both extreme and the mean low sine 

©. About what ts the distance between mean low 
avd extreme: 
A. 32.1-10 feet measured horizontally and 1.44-100 
werticably. 

©. You made this map from your notes “imam 
IFO) ah Aetiah Sir wey © 

A» Wdidjyes, sir 

By. Mr. HALL.—We wish to offer this map in 
evidemee: 

By Mr. UPTON.—Objected to for the reason the 
same is incompetent, irrelevant and immaterial, and 
for the reason that the method pursued in ascertain- 
ing the West line of the defendants’ property and ti 
iocation and indication of low water mark, are jt 
orncous. 

Map is then received in evidence, subject ai ob 3 
jection and marked plaintiffs’ exhibit No. 3. 


‘O. Was the survey from which this map Wa 
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mae, made at the time S. B. Cathcart assisted you? 
A. tt was. 


No Cross Examination. 


(\VWitness excused) 


a ee. GO. 


eee Bei TT being called as a witness on be- 
malt of the plaintiffs, after being first duly sworn, testi- 
fied as follows: 


Direct Examination. 
Mir FALL: 


©. What is your name, age, residence and occupa- 
tion? 

A. EW. Bermnett, Marshfield, 54 years, occupa- 
tion raftsman. 

©. How long have you been engaged in rafting in 
Pieswaters of Coos Bay? 

me 2 OF 33 years. 

©. Are you acquainted with the property in dis- 
pute here between the plaintiffs and defendants: 

A. I know where it is. 

©. How long have you known this property? 

A. I have known the place for years but did not 
know who it belonged to. 

Q. How long have you known the property? 

mS Deven or eight years. 

QO. You may state whether or not you occupied 
the property (claimed by the plaintiffs) at any time? 

A. Yes, sir, I moved off of it between three and 


tour years ago. 
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(2. When did you move onto the place? 

A. I think [I was on there about three years. 

Q. From whom did you rent the land? 

A. I didnot rent from anybody; | asked Mr. Dow 


if he had any objection; I did not know who it be 
longed to. 

O. Didsowpay Sayre Tent? 

A. I paid rent toveMr. Rhoda aitér 9 Worm 
owned it. 

®. You panielmmarene? 

Ae Wes, sir 

©. Do you know when the piles were driven them 
werent OF LoumeG 

A. On that lot where [ lived? ‘They were digm 
after | nroved there. 

Q. Wher 

A. They started in on Saturday night and drove 
allthat nightand Sunday. 

Q. Now, from your acquaintance with this land 
has the line of low water changed any? 

A. No, I do not think it has filled in any. 
‘Qe Has it @ashed owt anger 
A. I could not hardly say, do not think 10 Tig 


changed any. 

Q. You do net think there is any change ati 

A. No, do not think there is. 

©. You may state how you came to move away 
franr tivere? 

3y Mr. UPTON.—Ohbjected to as incompetl 
irrelevant ated tinthatemal. 

A. | think Mr. Anderson told me to move off. 
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©. You moved off at his request? 

-. yes. 

©. Were you located on this Lot 16 or in front of 
5 


A. Right along side of the oil house. 

Oe On tietide land itself? 

A. No, in deep water, I was right on deep water. 
Sead you paid Mr. Rhoda rent? 

m. es, Sir. 

{). Do you know who drove those piles that were 


~~ 


@riven there? 
A. No, I just saw them driving them. 


feecs Examination. 


Poets Ui PON - 

©. You state you asked permission of Mr. Dow 
#9 put your scow there: 

Pe vase a scow, but a big float. 

©. You asked permission of Mr. Dow to put that 
Miere: 

me. Wes, sir. 

©. Who is Mr. Dow, what position does he hoid 
with respect to the defendant O. C. & N. Co.? 

A. He is agent for the Standard Oil Co. 

Q. You know he is the agent for the Oregon Coal 
& Navigation Co. 

A. Iknow he is agent for the steamboat. 

QO. When was it Mr. Anderson told you to get of? 

A. Well, we must have been in there, I could not 
Sey about three years ago a little over, three years 


Mid a half, in the winter time. 
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QO. You were lymg immediately along side alam 
Standard Oil Company’s building? 
A. Right along adjoining the piles on the Some 
side—we got a dolphin. 
©. That dolphin is South of the Standarii™ 
building and in front of the lots in question, isn’t it 
A. Yes, sir. 
QO. That dolphin was there before the pilesijam 
spoke of were driven? 
Pe wespeeiten @ mioved ont. 
©. Asa matter of fact has been there for algae 
many years. 
A. Do not know how much longer, they drove f 
there to@iveshboats a chance to tie up. 


Re-Direct Isai tio 


©. You spoke of a dolphin having been driver 
there; please explain what a dolphin is? 

A. gbunch or piling. 

©. How many piles? 
A. { think four or five. 
©. Was this dolphin you spoke of driven nearmi 
land or in Geep water: 

A. Right in line with the East side of Tlie ae 
house. 

©. le itimdeep teen: 

A. Oh, yes, the boats land right along side Gia 


Ime-Gross: iesattinatiiene 


©. The piles vou speak of were driven mn Gag 


water, in lné @ith the whars lave & 
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Which piles? 


ieee on saw them drive there. 


eens, trey Stand in deep water, | guess, all 


Re- Direct Examination. 


Semescepm@eerare inside of the dolphin toward 
meore, awe twey not? 


me Yes) sir. 
Re-Cross Exemination. 


©. How far is the outer row of piling inside of 
he dolphin? 

A. They drove piling from the dolphin West. 
ed Sowmh? 

een tiesiied in there alongs side of the ware- 
Momec, do 10: know how far they were drove in. 

ee orwrar mside of the dolphin were the outer 
ine of the piles you say were driven? 

fee eiat. ) could not tell. 

©. As a matter of fact were they not practically 
en a iine running North and South with the dolphin? 
A. From the dolphin to the warehouse you mean? 
©. Yes, and from the dolphin South. 

A. From the dolphin there is no piles South. 

©. Then, from the dolphin North? 


A. Therc is a row of piles from the do!phin North 


Onnecting with the warehouse. 


(Witness excused.) 
EM. BERNETT. 


70 Oregon Coal § Navigation Co. 


GEORGE RHODA, being called as aswitwiegamm 
behalf of the plaintiffs, after being first duly sw 
testified as follows: 

Direct Examination. 
(Be Ma. PYAL I) 
QO. What is your name, age, residence and oceu 


pation ? 
- 
4 


fx. George Rhoda, age 55, occupatiom, @@ 
ferry-boat, deck hand. 


©. How long have you know the property in 
pute between the plaintiffs and defendants hereinme 

A. Well, I think about a ycar or ime 

©. How long have you known this property, 
since you frst saw the property? 

A. About five or six years ago, and more. 

C). Were you ever the owner of the proper = 

A. Neeson 

Q. ftlow long? 

A. About one wear amd ay halt. 

(). Whreperas that: 

A. Must be about four or fime yearswge: 
QO. During the time you owned it, did you rent i 
tommy bedy and collect rent: 

A. (Wes <sirgdl did: 

©). Who tor 

Ss. Ta W. Mi. ariret 

(). Is that the raftsman? 

= Yes, sir. 

(). You will please explain what was done with 
it by Mr. Burtrett and where he bept his ratt? 

By Mr. UPTON.—Objected to as incompetent, 7 
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relevant and immaterial. 

A. He had it laid right in front of my property. 

Q. Do you know where the low water line is in 
front of that property? 

mm Pretty wear. 

©. Has the line changed any since you have 
known it? 

A. No, not much, if any. 

Cross [txamination. 

(By Mr. UPTON.) 

©. You owned only Lot 16 did you not? 
ee. esmsir. 
(Witness excused. ) 

GEORGE RHODA. 


JW. BENNETT being called as a witness on be- 
Halt of plaintifts, after being first duly sworn, testified 
as follows: 

Direct Examination. 
Moy Mir. HALL.) 

eee tates out Name, age, residence and occupa- 
t10n. 

A. Jj. W. Bennett, age 54 years, residence Marsh- 
field, Coos County, Oregon, occupation, Attorney at 
Law. 

Q. Are you acquainted with the land in dispute in 
this suit? 

= ithink I am. 

©. You were formerly owner of the lands owned 


by plaintiffs, were you not? 
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Ay Yes Sit 

©. And you caused the same to be platted? 

A. “esr sir: 

‘QO. You will please examine this plat and stave 
whether or not that 1s a correct plat of the lands 
platted by you? 

A. Yes, sir, this is a blue print of the platted iam 
tion of the original, which probably or undoubtedly 
aveson file methedlteconder’s ofmess 

©. I will ask you if this line here, marked North 
of low water is the correct line between the lands 
ewned by the Oregon Coal and Navigation Co., and 
the Bennett Addition to Marshfield. 

by Mr. UP'TON.—Objected to as incompetent, ir- 
relevant and immaterial as the witness has not quali- 
ned himself to testify with reference to this. 

A. This Bennett Addition plat is included in what 
was known as the Nasburg Addition to Marsnfieid 
and at the time Nasburg and myself caused the land 
to be platted. We instructed these surveyors to lag 
it off on the ground, as well as on paper and to maim 
it on the ground, which I believe they did, and I m= 
structed them particularly with regard to finding the 
low water line, im view of that description of Gam 
Oregon Coal & Navigation Company's land adjoim- 
ing, and he made this map or made the Nasburg map) 
of which this is a portion, in pursuance with instruc 
tions and that is where he located the boundary Ti 

By Mr. UPTON.—Defendants move to strike out 
the whole of witness’ testimony for the reason it 1s 


not responsive to the question asked and is mreGmme 


us, 7%. A. Anderson and R. B. Herron 3 


petent, irrelevant and immaterial. 

©. You will please explain the map thoroughly, 
Particularly as to Block Sixty-Five (65) in Bennett's 
mddition tothe Oregon Coal & Navigation Com- 
pomy s land, how you came to have it surveyed and 
platted and how it was made. 

By Mr. UPTON.—Objected to as incompetent, 
immaterial and irrelevant. 

A. I wanted to sell lots there and wanted to know 
where the line between the land owned by the Oregon 
Coal & Navigation Company was, and the Bennett 
Addition and [| instructed the surveyor, Mr. Camp- 
pel, J belteve, particularly in regard to arriving at 
the low water mark point as shown in front of Lot 18 
mr Block G5 of Said Benneit’s Addition, as I intended 
to sell lots by that line and wanted to be sure and 
give a good title. 

©, Has there been any material change in the 
low water line in front of Lots 16 and 17 in the past 
20 years, to your knowledge? 

A. I do not think there has, for the reason it 1s 
my recollection that Coos River flows (and has tor 
years, probably a hundred years for all I know) past 
this same property and my recollection now ts that the 
bedrock is within a foot of the top of the mud where 
Front Street is located and | think it shallows off, 
altho’ there is some mud there. Mv idea would be 
from casually looking at it, that low water mark re- 
mains about the suc. 

©. You say that that plat you hold in your hands 


at the present time, represents low water line as it 


74 Oregon Coal 6 Navigation Co. 


did at the time that survey was made, and practieail 
at treMpresent thine? 
A. That is my opinion but I could not tell witho 
making a survey. 
@. You are acquainted with this property, are y¢ 
not? 
Bes. sir, 
©. You see it frequently’ 
fe Yressom 
Q. If any material changes you would be apt] 
neoiee tlieime? 
A. If I went at low tide I would, but I do not thim 
tinemenis. 
By Mr. HALL.—We offer this map in evidemem 
By Mr. UPTON.—We object to the introdu 
of the map for the reason that the saimeus mam 
petent, irrelevant and immaterial to prove amy Glam 


issues made by the plattings. 


(Map is offered in evidence, subject "to objeam 
ard imarked Plamiiirs Exit > 


Cross Hxanmiinatem 
(Ba Nie UE TON...) 


©. Did vou ever make any observation or obgem 
vations for the purpose of ascertaining or deter” 
ing abeut where low water line was on thetand 
A. Ido not think J did, except that at the jim 
the plat was made, [| think Mr. Nasburge and mysel 
went down there. 
(). You base your conclusion on your observation 


at @hnt iia? 
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Peet cieety, we hired that man to make that 
Map and told him what we wanted; we did not in- 
struct him to do anything but just find low water 
ine where that line runs up into low water line. 
(Witness excused. ) 

1. Api WINE TL, 


= Po ANDERSON, one of the plaintiffs in the 
above entitled cause, called as a witness in his own 
pehalf, and after being first duly sworn, testified as 
tollows: 


mrect Examination. 


(By Mr. HALL.) 


Pe otme our name, age, residence and occtupa- 
tion. 

A; E. A. Anderson, do not know what my occu- 
pation is, am not doing anything, dabbling in real 
estate a little bit, age is 68. 

©. Are you one of the plaintiffs in this suit? 

ae Dees, 1 am. 

©. Which one of the lots in question do you own? 

Peeiemaeeot 16, Block 65,'Nasburg's,—or Ben- 
mett's Addition. 

©. How long have you been acquainted with this 
lot? 

A. Oh, I have been acquainted with that ground 
for forty years I know; I owned the ground above 
fiat tor over 30 years. 

‘©. Are you acquainted and familiar with the low 
mater line? 

A. Yes, I have been there at all stages of the tide 
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waiting for high tide and low tide, all kinds of tide 
I run a coal scow in there for about 25 yea 


Q. Has there been any material change in the kk 
cation of the logy seater die ° 

A. No change, not that portion of the town. 
bought that with the understanding I was to use i 
as a coal yard, for the very reason that when (ie 
filled in front of my other property there with @ 
dredge, the dredgings run in on my property 
raised that position of the mud flat; no miggam 
change at all, on Lot 16) Block 66. 

O. When you speak of the dredgings running if 
you meant the upper lot, not the lot in pwestion? 

A. No, it was sot near it then. That is tire yomm 
question. 

O. There has hcen some piling driven in 77@aaam 
your lot and also of Lot 1/; will you please img 
when and how that was driven? 

By Mr. UPTON.—Objected to as incom 
irrelevant and immaterial. 

A. I[t was in 1907, jwst exactly the tim1@@r Tileaam 
| cagnot say. but it was in the winter te SOTatEE 
the piling was driven. They went in there at midnagin 
Saturday night and drove all that night and Sumg@ 
and Monday 'Mr. Hall came to me and Said) Ge 
intprovinge your property I see, you areviiam 
niling.” JT caid, well tf fam I ton’t knowlt. “Tm 
down {here and they were whacking away on Gis 
niles and f put stop to it, if T had know W agmae 


would lnuweé bech there before. 
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©. Do you know at whose instance those piles 
mere driven? 

Eyer. UP TON .—Objected to as incompetent, ir- 
relevant and immaterial. 
Po do not know exactly, but [ think at the in- 
stance of Dow and Hennessy. 

©. Iwo of the defendants tn this suit? 
A. Yes, sir. 
©. Were those piles driven with your consent? 
A. No, oh, no—I would have had them working 
May time if it was. 

©. What is this property principally valuable for? 

By Mr. UPTON.—Objected to as incompetent, :r- 
relevant and immaterial. 

m Valuable for any water front business or 
Front Street business, either one. 

OP What eect would it have on either one of 
these lots in question, if shut off from the water front? 

By Mr. UPTON.—Objected to as incompetent, ir- 
relevant and immaterial. 

A. It would depreciate the value of the lots and 
make them worthless for any water front business. 

©. Then, as I understand you, the lots are princi- 
pally valuable on account of the water front? 

By Mr. UPTON.—Objected to for the reason that 
the same is incompetent, irrelevant and immaterial. 

mm Yes, for their water front. 

(). These lots go out to deep water in front of 
these lots? 
By Mr. UPTON.—Objected to as incompetent, ir- 


felevant and immaterial, as Icading and suggestive 
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of the answer sought. 


A. Oh yes, they lead out to deep water 

©. If these obstructions were allowed to remai 
would they interfere with the use of these lots % 
prevent you from getting out to deep water? 

By. Mr. UPTON.—Cbjected to as incompetent, ir 
relevant and immaterial. 

A. J could not use them at all for the purpose® 
intended, for floating a scow, it couid not get in at; 

©. I will ask you whether or not these piles are 
driven méar the ship clamimel: 

By. Mr. UPTON.—Obiected to as incompetentiaam 
relevent @meiimmater tal. 

A. Yes, pretty close to the ship Cinta 
driven in too, at low water mark. 

©. Could ships have come up todtieaigas 

By. MP UPTON: 


relevant and immaterial. 


Ohbjected to as incompetent, if 


A. Oh yes, they could have. 
©. Did the piling driven by the defendants Wiliam 
fere with @he axGwe? 
By. Mr. UPTON.—Objected to as incompetent, it- 
1élevant and immaterial. 
A. They stuck all the sticks they cotld tam™ 
iooked like. 
QM. Please describe these sticks and state whether 
or not they are fora, permemcnt wihert- 
By Mr. UPTON.—Objccted to as incompetent, 1 
relevant and immaterial 
A. They look like small telegraph poles and aa 


not fit for a wharf and not fit for a structure oF aam 
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weight, anybody can go and see that 
Cross Examination. 
pay Mr. UPTON.) 


See ey ou ever ineasure or estimate the timber 
the smallest ones that are driven? 

A. I never went out and measured them, can see 
them without going out. 

(). What could you see? 

w\.. I could see some of them were piles and some 
ee tmem as siiall as 10 inches. 

(). How iar distant was this? 

A. I did not go down to them, some of them I 
Sess were smaller at the top than ten inches and 
some smaller at the bottom. 

©. Could you see the bottom part of these piles? 
A. No, | mean at low water you could see. 

). At low water could you sce the piles? 

A. Certainly, when the tide was down you could 
See they were smaller, as the water drops down. 

©. You think you have seen one pile there that 1s 
as small as ten inches? 

~. Wany of them too small for any structure or 
to place a dock on, no sane man would have driven 
Mirem for a doek or a house. 

QO. How many were there? 

A. Ido not know, I never counted the piling. 

i.) etinvate the number? 

A. Icould not estimate them for I never counted 


O. You say all the piles there would not supporta 
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house? 
A. Not support a building of any weight. 
QO. dow far apart were they? 
A. I could not tell you, never went to look ¢ 
them. 
QO. Were there 100 piles there? 
A. I donot know, I cannot make a guess whethei 
1COR7 5 Orae®. 


“). Are you prepared to say there is no piling 


Sly 


there 14 inches in diameter? 


A. Not prepared to say any such thing; they tool 
everything they could get and stuck in the ground. 

QO. When you say it would not support a hou 
what do you base that on? 

A. I base my conclusions from the house adjoin 
ing, they drove piles there and look at 1t, when they 
put a few barrels of oil in there you can see it is sem 
tling down. 


©. What do you mean by the house along side of 


A. JF tmean the ot! house. 
©. Isn’t it a fact that that warehouse has@iaam 
used for a nttmber of years for flourand onamai? 
A. It has been used, but ever any gfeat Wel 
put in it; | used to haul frereht away fron tite 
(). Was it not used for storage at all? 
A. Oy at times, Tay awd feed. 
©. And flour? 
A. Some flour. 
), Fierenmien? 


A. | could not tell yeu Tew wnweh THetur. 
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Demet iter eect you have seen on many occa- 
ois, tierewtire oor covered with iron tanks of oil, 
erosene, gasoline, etc.? 

comely 1 have scen oi] in there. 

eememer teamtaet that the Standard Oil Co. uses 
that warehouse and has used it for a long time for the 
eeOrase O71 all Gi its oil supplying Coos Bay, and that 
Mm receives large cargos at extended intervals on sail- 
ig vessels, because passenger stcamers cannot carry 
ey Gomer carry so much as ns did; if they 
mec) Olspm@itie it m there it will fall down. 

©). Are they scared? 

A. Well, | would be, I do not know if they have 
any judement about it, whether it would fall down 
er not. 

©. How far South of the lois involved in this suit 
fas your coal slip that vow spoke of? 

A. Quite a ways, do not know how many blocks, 
Wiust be three blocks, on the fourth block I think, I 
6 not know the distance, you all know where it is. 
Re-Direct Examination. 

eboy Mr. HALL.) 

QO. You spoke of this warehouse not being in 
Proper condition, you will please describe the ware- 
house 2s near as you can, the size and also the con- 
Htion. 

WA. Well, the warehouse. the piling driven for the 
arehouse was driven with the intention of building 
f, and the lots in question, the piles were driven to 


m aid confiscate the lot. 
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By Mr. UPTON.—Move to strike out the answem 
of the witness for the reason the same is not respon] 
sive. 

Answer continued. As to the oil house, it doa 


not take much of an eye to see how it 1s going and 


settling. 

QO. About what ts the length and width of the oil 
house? 

A. Ido not know, I suppose it would be, well the 
building is probably &0 feet, I think about 50x80. 

©. Ane it has settled out of shaper 

A. It has settled everywhere out of shape. 

©. ‘This warehouse is along side of your lot? 

A. Yes, right North I think it is on a portion of 
Lots 14 or 15, I do not know which. 

©. And the warehouse property is principally 
valuable for warehouse purposes? 

By Mr. UPTON.—Objected to as incompetent, ir- 
relevant and immaterial and for the Pai pegsom 
it is leading and suggestive of the answer sought. 

f “Veer sir. 

©. Is your lot and the lot adjoining belonging to 
the plaintiff Hlerron, valuable for-warehemse p1op- 
ce rines? 

By Mr. UPTON.—Cbiected to as leading. 

A. Oh, yes, that is. wihat it 1s fit for 
(). The channel passing these lots is the main 
ehip channel to the sea? 

Ry Mr. UPTON.—-Objected to as leading and sug- 
cestive of the answer sought. 


A. Oh yes, right by the ships chermel. 
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Re-Cross Examination. 
seyaMir, UPTON.) 

©. Did you examine the piles under the ware- 
house ? 

A. No, I have no business under there. 

©. WViatis the size of them? 

Peeeeomeroewes preity larce piles; I never went 
there to measure the piles, none of my business what 
Kind of piles they have under there. 

©. Isn’tit a fact that the warehouse settled on one 
corner and that is because the piles were not driven 
deep enough, and they settled five or six years ago? 

Wel Olncaisiio: see it is crooked on more than 
one corner, you must have poor eyes for levels. 

QO. So you do not know whether it is the want 
of a sufficient number of piles or because of the small- 
ness of the piles used, that resulted in the settling? 

fA. No, I cannot judge that. 

©. Or because they were not driven deep enough? 

Pee amor rct you; those driven on the lots were 
just stuck in the ground. 

©. Did you see them stick any of them in tne 
ground? 

A. Yes, sir, 1 got there before they got done and 
forbide them going any further. I would probably 
have got down Sunday and told them if I had known 
i, oem 1 didn't know it. 

(Witness excused.) 


(Plaintiff rests.) 
gE. A. ANDERSON. 


Defendant wished adjournment until 10:00 o'clock 


A. M. following day. 
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At the appointed timc, 10:0Ovo’clock A. WE, Bia 


30th, both parties appeared and defendants gam 
nounced they rested and would introduce no testi- 
inony; and at the same time plaintiffs announ@gm 
that they wished to introduce further  testi- 
mony on their behalf, whereupon they adjourned un= 
ul 2:30 P. M. the same day, to the introduction 


which further testimony defendants object. 


At 2:30 P. M., March 30th, the parties"appeqmam 
and plaintiffs introduced the following testimony: 


G. A. BENNETT being first duly sworn, testifie 

on behait of Gae plaiitiirs. 
Direct Examination. 

(Byatt Hewis ) 

State your name, age, residence and OCeuieam 
110, 

A. G. A. Bennett, age 53, residence Marshieia@ 
occupation editor, Coos Bay News. 

©. Are you acquainted with the Marks building 
on the Southeast corner of Block 8 in North “tarsi 
held ? 

By Mr. UPTON.—Objected to as incompetent. 1% 


relévant and immaterial. 


A. Y¥cs, you meanswhere Dow's offer i 

at mat long has that building been theme? 

By Mr. UPTON.—Objected to as incompetent, wr- 
y elt-vasntean denmaadttentrenmayl) 

A. Tt was built in ‘62 and “83, I think finihe@ 


in 2. 


i= 
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By You may state whether or not you know that 
Se@aetie cotier of the block? 

By Mr. UPTON.—Cbjccted to as incompetent, ir- 
vant and unmaterial. 

foe ee | knew is, i was down there one day and 
Was talking to Mr. Mark, the owner of the property, 
mpout lines and | asked “how did you fix it about this 
Poudine?” He said we put this on the regular sur- 
wey. Vell, | Said, you won't have any trouble with 
Memelcnimons plat. We didn’t talk any further 
about it, but | remember asking him the question and 
Semicaras | could understand he was careful to get it 
ene tive line. 

wee eee tie comer been recognized as the corner 
ot the block ever since it was built? 

By Mr. UPTON.—Objecied to as incompetent, ir- 
relevant and immaterial. 

A. We have understood it was. [ understood 
irom the city surveyor he took the line from that cor- 
mer and aiiowed ts seven or eight fect on what used 
moebe Pie Street. 

QO. The City of Marshfield recognizes that as the 
true corner of Block Eight? 

By Mr. UPTON.—Objected to for the reason that 
the same is leading and suggestive of the answer 
Soucht, and is incompetent, irrelevant and imma- 
aria). 

A. The reason I supposed they did, I was speak- 
Ne with the surveyor when he was blocking the 
Street they used to call Third Street, he said you own 
Bren or eight feet of this Pine Strect and then he 
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said it runs into Mrs. Hirst’s lot about 12 9team 
something like that. 
(Witness excused. ) 
G. A. BENNEGS 


JOHN BEAR being called as a witness on behal 
of plaintiff, after being first duly sworn, testified = 
follows: 


Direct Examination. 
(By Mr. HALL.) 


©. What is your name, age, residence and v@mmm 
? 

A. My names Jno. Bear, | have been in the iam 
business this last 24 years in Marshfield, Coos Com 
ty, Grego, 

©. How long have you resided in Motehieige 

A. 1867, since that most of my time has been 7 
Marshfield. 

©. Are you acquamted with the piat of 3mm 
Marshheld, as originally laid out? 

A. Well, yes, l.am pretty well acG@iagite@ 
the survey we made on Front Street, know alia 
it, I do not know what changes made lately. 

©. Were you here at the time Ef Marks iia 
building which now stands on the Southeast com 
of Block Eight in North Marshfield, the building 
which the steamship company*now has its offiemie 

A. Yes, d wasn Marsiteld arthat tite. 

©. Do you know whether or not tre Southieg 


corner of that building was put on the Southeast cor 
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ner of the block? 
By Mr. UPTON.—Objected to for the reason the 
Sere is ieompetent, irrelevant and immaterial. 


A. The Southeast corner is right on that corner 
where the first survey was, the building was put in 
right on the corner. 

. Has that corner been recognized at all times 
since that date as the true corner of that block? 

By Mr. UPTON.—Objected to as incompetent, 
irrelevant and immaterial, witness has not qualified 
himself to answer the question. 

A. Yes, as far as I know, always been. 

Pe oumayestate whether or not you have any 
knowledge as to that being the basis from which all 
Pre vsemidings om Front Street and Third Street has 
been constructed since that was built? 

By Mr. UPTON.—Objected to as incompetent, ir- 
relevant and immaterial. 

A. Front Street and Pine Street, Pine Street runs 
to the West. 

©. Front Street is in front of the building? 

A. Yes, that is the corner of Third Street and 
Meomtsstrect, that is right on the corner. 

Q. Has that been used as a basis for the location 
of other lots and buildings since the date of the con- 
struction of this building? 

By Mr. UPTON.—Objected to as incompetent, Ir- 
Belevant and immaterial. 

A. That has been used, what we call the Marks 
property, they put up the front building and the lit- 
tle one behind, they put the foundations in about the 
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same time. 


©. These Marks buildines were placed on the loge 
soon after the survey was made? 
By Mr. UPTON.—Cbjected to for the reason that 
the question is leading and suggestive of the answe 
sought and for the further reason it is incompetent 
irrelevant and immaterial. 
A. Yes, I think the survey was made in 1673, mam 
as ] can remember, I was interested in the surwem 
in 1873. That’s the time near as I can remember. 
‘Q. You may state how you know this buildiag 
was placed onsthescosmen? 
By Mr. UPTON.—Objected to as incompetent, im 
relevant and immaterial. = 
A. How I know? I was interested in the surve 
of the town, I know how every lot was surveyed, 9 
followed the survey, me and Mr. Nasburg and Mi 
Waltker, right through the Front Street and eyemm 
butldine along there, why I know the corners. 
(Witness excused. ) 
JOHN BEAR, 
5S. B. CATHCART reealled as a witness*on belie 
of tive plaintit 


Re-Direct Examination. 
(By fir. HALL.) 


©. Mr. Cathcart, in your testimony yesterday jaae 
crated that in begining the survey for the purpoa® 
of establishing the Nerthwest corner of Lot 6 7m 
Mlock Sin North Marshfield, vou bewan at the Seuthe 


cast corner of Block 2 in Nerth Marshfield, vou wim 
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please explain why you commenced at this point? 

Sear GF PON —Objected to for the reason the 
mvitness never testified that he began at the point in- 
dicated in the question, and for the further reason 
ii is incompetent, irrelevant and immatcrial. 

av eclieinadvertantly called it Block 2, it was 
Block 8, my notes show that, I got it in my head and 
mniortunately called it wrong at that time. I took 
for my basis to work from, the Southeast corner of 
Block 8, and I started in on “A” Street, that is where 
1 originally started as a basis, as there is nothing 
down below from which IJ could get a true North 
course, and having frequently at times before that, 
mor trequentiy, but two or three times, with a solar 
compass, I had taken the bearings of “A” Street and 
found it very nearly East and West and I used that 
as the basis to get my course, but I used the Marks 
building on the Southeast corner of Block Eight as 
the point to measure from to get the Northwest cor- 
mer of Lot 6, Block 5. 


©. You may state what information you had as 
bo witether (itis is a true corner of said Block Eight? 

By Mr. UPTON.—Objected to for the reason it is 
incompetent, irrelevant and immaterial. 

A. Well, from a general understanding we always 
had, I undcrstood that was placed on the corner and 
When I was making the survey for Marshfield, Mr. 
Tlirst told me the Marks building was exactly cor- 
rect and I took nis word for it. 

©. Who is Mr. Hirst you speak of? 


A. Thos. Hirst, he was in the mercantile busi- 
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ness at one time here. 


QO. You may state whether he was here apagim 
time the suveys were made? 

A. Yes he was; he resided here as far bael 
as 1870, am pretty well satisfied he was here when ] 
came. 

OQ. Will ask you whether this corner has been 
recognized as the true Southeast corner of Bloc 
Tingalat ¢ 

By Mr. UPTON.—Objected to as incompet: 
irrelevant and immaterial. 

A. Always been my understanding in all disc 
sions of every kind with regards to surveys, that that 
was the true corner of the block. 

©. Have the surveys generally started from that 


corner in North Marshfield? 


By Mr. UPTON.—Objected to as leading and sug 


eestive of the answer sought. 


A. So far as I know, they have. 


‘©. State what the fact is as to the construction of 
buildings, both West and North as to this corner? 


By Mr. UPTON.—Objected to as leading and sug- 
eestive of the answer sought, incompetent, irrelevant 
and immaterial. 

A. Well, as to that I could not say, but the parties 
that have been building along have all seemed to be 
building on the street on the East side, very littit 
on the West side, and as to the row they put on the 
East side, as to whether that is exactly correct, could 


not say, but it has been my understanding from the 


us. . A. Anderson and Lt. B. Herren 9] 


act they were put in a line and it is taken for erant- 
ed] they were. 

2. I understand you have been County Surveyor 
of this county tor upwards of 20 years, have you, dur- 
ing the time you have been surveying, examined the 
oficial records of the plat of North Marshfieid? 

By Wir. UPPTON.—Obdjected to as incompetent, ir- 
relevant and immaterial. 
me. Well, yes 
©. Is there anything in the records by which you 
Seriie tis Map or plat to any government corner, if 
not, please explain fully? 

By Mr. UPTON.—Objectcd to as incompetent, ir- 
relevant and immaterial. 

A. J could find nothing by which I could connect it 
with any government survey, no more than two lines 
drawn on there would indicate a meander linc, and 
nothing to show which was, and could come to no 
conclusion as to how it should connect. 

()) Ws tis map connected in any way with the gov- 
<tnment survey, or are there any figures to indicate 
that it is connected in any way with the government 
purvey > 

By Mr. UPTON.—Objected to for the reason the 
same is incompetent, irrelevant and immaterial and 
for the further reason that the map is the best evi- 


dence. 

A. Icould find nothing from which I could under- 
stand how it was connected with the government sur- 
vey, might have been, but I coud not find anything, 


and that was one reason I used the Marks building 
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as it was the best evidence | could get gngea 
starting point. 

©. I hand you plaintffs’ Exhibit 3, and will 
you if this 1s a correct reproduction of the official pla 
of North Marshfield? 

by Mr. UPTON.—Objected to for the reason th 
sane is tncompetent, irrelevant and mmateras 

A. I would not say positively unless I had thez 
where | could compare it, 1t appears to be, Dui 
course | would not state positively, unless I co 
comnare it. 

©. You will please point cut the Marks build 
from which you took your departure in making The 
survey ? 

By Mr. UPTON.—Obiected to as incompetent, 
relevant and immaterial. 

A. It is here on the Southeast ef Bkoce Tam 


scems to he drawn in lines on this blwe print. 


Re-Cross Examination. 
(By Me UPTON.) 


QO. How many buildings North of the Time 

Iding are there? 

A. t could not answer right off, quite a numb 
down there, the machine shop, the boat house and 
Various others, the Cold Storage is beyond the angie 
there are duite a number cf buildings. 

©. The places you refer to at this tine in anssia® 
io my last question are on the oppesite side of the 
street from the Marks building - 


A. Yes, on the East. 
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©. How many buildings are there on the same 
ide of the street as the Marks building and to the 
worth? 


A. Donot know, I could name some of them. 
eee fee in their order, if you can? 
m1 ecatnot do that, but there is the skating rink, 


Bune or two other buildings, but I paid no attention 


io them in making the survey. 


QO. What buildings had you in mind when you 
testifed a while ago, that the buildings North of the 
Marks building were evidently constructed on a basis 
Seecme true live o1 the North side of Block Eight? 
Pe cemieentge, were in line with the Marks 
building. 
©. Then you do not wish to convey the impres- 
sion that the buildings North of the Marks building 
on the same side of the street are not in line with the 
Marks building? 

A. Idonot know, I took the East side as there are 
a good many buildings you can line up from. [ 
measured 30 feet in the middle of the street and took 


my lines from that on the East side. 


QO. But those places are on the opposite side of 
the street from the Marks building? 
A. Yes, on the opposite sidc of the street. 


©. Are all of the buildings on the opposite side 


mr ihe strect in line? 


m Practically so, practically in line. 
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(J. Isn't it a fact that the two old buildings, Hh 
buildings that were constructed many years ago, the 
Holland building and the McKnight building for im 
stance, are not in line with each other? 

A. Some of those buildings there were rather back 
a little, further to the East, but quite a number that 
would indicate very clearly that they were intende™ 
to be about m one straight line. 

(Witness excused.) 
5. B. CATH Ae 

A. N, GOULD recalled as a witness on behaiiaay 
plana ft. 

Re-Dinect Exatitimatiom 


(By Mr. HALL.) 
O. Mr. Gould, I hand you plaintitts’ Exhibit 


S,purporting to be plat of North Marshfield and 
portion of Bennett's Addition to Marshfield, and as! 
you 1f you made that map? 

A. Idd: 

©. Is this portion marked ‘North Marshfield 
correct representation from the official map of Nowa™ 
Marshfield? 

By Mr. UPTON.—Objected to for the reason i 
is incompetent, irrelevant and immaterial. 

A, oO Es. 
(Witness @scused. ) 

A. N. GOULD 

li is admitted of record hy defendants’ cttotii 

that the date of the deed to the property claimed By 


the defendants is the 15th day Gf April, 1889. 
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{Hxaminer’s Certificate. | 


Tieiee Cromer Court of the Umited States for the 
District of Oregon. 


fA. ANDERSON AND R. B. HERRON. 
Pianriis, 

WS: 

Seok PGON COAL AND NAVIGATION 

COMPANY, F.S. DOW AND PATRICK 

HENNESY, 


Defendants. 


eee Selby, United States Commissioner at 
epee eeld, Ope ew oeenty, Oreeon, do hereby certify 
hat pursuant to a Commission to me issued out of the 
move entitled court and in the above entitled cause, 
mpowering and authorizing me as Special Examiner 
Pemeemre Cader oath any and ail witnesses in ahove 
cause that might be brought before me to testify in 
Momewceise amd to take said testimony and reduce 
same to writing, do | ceruty that “on tires 
mad 20th days of Niarch, A. D. 1910, the foliowing 
named witnesses were produced before me as wit- 
messes on behalf of plaintiffs herein, to-wit: S. B. 
Saeneart, AN) Gould, E. W. Bennett. George Rhoda, 
Semen, & A. Anderson, G. A. Bennett and 
m1 Bear; that each of said witnesses, before testi- 
@ herein, were by me first duly and legally sworn 
{heir oaths to tell the truth, the whole truth and 
lothine but the truth herein and cach testified 
Fanner Bic form as shown by their respective testi- 


Menv hereinbefore shown; that after their said testi- 
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mony was taken and transcribed each said name 
witness appeared betore me and was given the oppor 
tunity to read, examine and correct their said 
mony and-each did read and correct his respeemm 
testimony in his own handwriting in my presence an 
aiterward signed the same before me and im 
presence and made oath thereto; and said correem 
testimony was thereupon submitted to J. A Ugam 
and John F. Hail, respectivcly of counsel for the jam 
ties hereto and approved ty each; that at alloaae 
time at which said testimony was taken there waa 
present at said taking the respective attorneys Toru 
nlaintiff and defendant; that the exhibits hereumm 
ind “4” ove 


the signature of myself as Special Examiner, area 


a) 


attached marked Hxiilits “LL,” 2.7 ae 


the exhibits offered and submitted in this cause an 
that the same are the true and identical exhibits 
iered in evidence herein and as referred to 1m #9e 7 
going record; that said record contains all of the te@ 
timony submitted before me in this cause and is a trig 
and correct record of the said proceedings hetore am 
and all thereof; that the signatures of the said wit 
nesses hereinbefore shown are the true signatures @ 
each respective witness: that said testinzomy of Sam 
witnesses was taken before me upon their ofal Gaiam 
ination and cross examination hy the respective coum 
sel af the parties hercto to-wit: John VF. Flall, 7am 
Hell aud v\. S. Hamunend fox plomaiifis, 2. 


Unton, 1. L. C. Farrin and Geo. N, Farvin for delay 
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That said record contains the objections, and all 
thereof, offered at said taking of said testimony as 
therein shown and that the stipulation attached on 
page “-O” at the beginning of this record was signed 
and filed with me as such Special Examiner prior to 
the taking of any testimony herein. 


That the foregoing constitutes all of the record and 
proceedings had before me at the hearing hereof and 
that there is hereto attached my said Commission 
issued out of the above entitled court and in this cause 
tor the taking of said testimony. 


In witness whereof I have hereunto set my hand 
and affixed my seal as United States Commissioner 
at my office in Marshfield, Coos County, Oregon, this 
2nd day of May, A. D. 1910. 


[Seal] CHAS. B. SELBY, 


United States Commissioner and Special Examiner 
in above entitled cause, under Commission of 
the above entitled court of date November 12th, 
1909. 


[Endorsed]: Filed May 16, 1910 and opened at 
' final hearing June 28, 1911. G. H. Marsh, Clerk. 


And afterwards, to wit, on Wednesday, the 28 day of 

June, 1911, the same being the 68th judicial day of the 
regular April 1911, term of said court; present, 
the Honorable Charles E. Wolverton, United 
States District Judge, presiding, the following 
proceedings were had in said cause, to-wit: 
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[Judgment Entry. ] 
In the Circuit Court of the United States for the 


Disirict of Oregon. 


No. 3196. 
DECREE. 
EA. ANDERSON AND R. B. HERR 
Plain tities 
VS. 


THE OREGON COAL & NAVIGATION COM 
PANY, F. 5. DOW AND PATRICK Hie 
NGS , 

Defendants. 


The above entitled cause coming on to be heard in 
open court, the plaintiffs appearing by John F. Hall, 
one of their attorneys, and the defendants appearing 
by J. M. Upton, one of their attorneys, 

The Court after hearing the argument of counsel, 
and being fully advised, finds that the equities are 
with the plaintiffs, and that the plaintiffs are entitled 
to the releif prayed for in their complamt 

It is, therefore, hereby Ordered, Adjudged and De- 
creed that the defendants, and their agents, servants, 
and employees, be, and they are hereby, enjoined 
from driving any poles or posts, or erecting any struc- 
tures, in front of and within the space comprised by 
the laterals extended to the ships channel of Lots 
numbered sixteen (16) and seventeen (17), in Block 
sixty-five (65), in Nasburg’s Addition (re-plated as 
Bennett's Addition), to the Town of Marshfield, Coos 


County, Oregon, as the same is shown upon the plat 
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oi said addition, recorded in the office of the County 
Clerk of said Coos County, Oregon, in Book 2 of 
Plats, page 110, and in Book 3 of Plats, page 51, of the 
records of said county, or in any way obstructing, 
occupying or encroaching upon the space between 
said lots and the ship channel on the navigable waters 
of Coos Bay, and that this order and decree be per- 
petual. 

Ms further Ordered that the plaintiffs recover 
end judgment is entered against defendants for the 
costs and disbursements herein. 

Dated at Portland, Muitnomah County, Oregon, 
this twenty-eighth day of June, A. D. 1911. 

Cams: E»WOLVERTOR, 


Sem@ersed): Filed June 28, 1911, G H. Marsh, 
Clerk. 


And aiterwards, to wit, on the 26 day of December, 
1911, there was filed in said court a petition for 
appeal in words and figures, as follows, to wit: 


[Petition for Order Allowing Appeal. | 


In the Circwit Court of the United States for the 
District of Oregon. 


OREGON COAL AND NAVIGATION COM- 
Pe Y , 
Appellant, 
Vs. 
mA. ANDERSON AND R. B. HERRON, 
Appellees. 
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The aboved named appellants, Oregon Coal amd 
Navigation Company, a corporation, conceiving 1tSeélf 
agerieved by the order and decree made and entered 
on the 28th day of June, 1911, in the above entitiam 
cause, in the above named court, hereby appeals fron 
said order and decree to the United States Circuit 
Court of Appeals for the Ninth Circuit, for the rea 
sons specified in the assignment of errors, which is 
filed herewith; and it prays that its appeal may 
ezllowed, and that a transcript of the record, proces 
ings and papers upon which said order and decree 
was made, duly authenticated, may be sent to #i¢ 
United States Circuit Court of Appeals for the Ninth 


Cinemit. 
Dated December Z6th, 1911. 


J. M. UP POR ane 
J. LE ROY SMiT iia 
Attorneys for Defendants in Error, 


The foregoing appeal is hereby allowed this 26th 
dag of Deemer, 10k. 
R. S. BEARS 


Judge. 


[Endorsed]: Filed December 26, 191 H. 
Marsh, Clerk. 


And afterwards, to wit, on the 26 day of December, 
1911, there was issued out of said court ae 
signment of error in words and figures, as fol 


lows, to wit: 
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[Assignments of Error. | 
In the Cirewit Court of the United States for the 
District of Oregon. 
In Equity. 
SeeeaON COAL AND NAVIGATION COM- 
PANY, 


Appellant, 
vs. 
eee eR R SON AND R. B. HERRON, 
Appellee. 


The appellant in the above entitled suit, in connec- 
tion with its petition for an appeal, make the follow- 
ing assignments of errors, which it avers occurred 


upon the trial of said cause: 


i, 
That the Court erred in granting injunctive relief, 
when the pleadings showed the issue to be a dispute 


over certain boundary lines. 


II. 

That the Court erred in finding sufficient proof as 
to either the point of beginning or ending of the above 
named appellee’s holdings, assuming the Court had 
acquired jurisdiction. 

iLL 

That the Court erred in assuming jurisdiction, un- 

der the issues presented. 
IV. 
That the Court erred in finding that the “equities 
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were with the plaintiffs and that plaintiffs are entitled 
to the relief prayed for in their complaint.” 


V. 

That the Court erred in considering the exhibits 
offered in evidence on the part of plaintiffs, the 
same not being shown authentic, properly identified 
as plats of the locality represented nor certified as re- 
quired by law. 

Vi. 

That the Court erred in considering the question 
of tides presented in the testimony on behalf of appel- 
lees, the same coming from unqualified witnesses— 
and their statements wholly incompetent, irrelevant 
and immaterial for the purposes offered under ob- 
jection. 

Vil. 

That the Court erred in granting the relief demand- 
ed by appellees, when it lacked jurisdiction to have 
determined the question of ownership or right of pos- 
session of real property. 

Vie. 

That the Court erred in its failure to find "i@@ 
appellants on the ground of failure of proof, on the 
part of appellees; and the absence of any proof to 
sustain the allegations of plaintiffs; and lastly: that 
because of such error appellant has suffered, or will 
suffer, irreparable injury if redress does follow forth- 


with. 
1. MM? UPTOR. aid 


SMITH, LUNDBORG € ULEICE 


Attorneys for Defendants in Error. 
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[Endorsed]: Assignment of Errors. Filed Dec. 
ae, 1901,.G: Marsh, Clerk. 


And afterwards, to wit, on the 26 day of December, 
POI, there was filed in said court an order al- 
lowing appeal in words and figures, as follows, 


to wit: 
[Order Allowing Appeal. | 


In the Ciremt Court of the United States for the 
District of Oregon. 


No. 3196. 


Poe ANDERSON AND R. B. HERRON, 
Plaintiffs, 
VS. 
OREGON COAL AND NAVIGATION COM- 
EANY, 
Defendants. 


On this 26th day of December, 1911, came the ap- 
pellant, Oregon Coal and Navigation Company, by 
J. LeRoy Smith, one of its attorneys, appearing in 
its behalf, and filed herein and presented to this Court 
its petition, praying for the allowance of an appeal, 
/ intended to be urged by it to the United States Cir- 
euit Court of Appeals for the Ninth Circuit, from 
the decree entered in the above-entitled cause and in 
the above-entitled court on the 28th day of June, 1911, 
and also praying that a transcript of the record, pro- 
ceedings and evidence of papers, on which said de- 
cree was herein rendered, duly authenticated, may 
be sent to the United States Circuit Court of Appeals 
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for said Ninth District, and such other and further 
proceedings may be had, as may be proper in the 
premises. 

In consideration whereof, the Court does hereby 
allow the appeal prayed for in said petition. 

R. 5. BEA 
Judge. 

[Endorsed]: Order Allowing Appeal. Filed Dec. 

26, 1911, G. H. Marsh, Clerk. 


And afterwards, to wit, on the 26 day of December 
1911, there was filed in said court an Under- 
taking on Appeal in words and figures, as fol- 


lows, to wit: 
| Undertaking on Appeal. | 
In the Cireut Court of the Umted States for the 


District of Oregon. 


OREGON COAL AND NAVIGATION COM- 
Pron ¥., 


Appellant, 
VS. 
E. A. ANDERSON AND R. B. HERRON, 
Appellees. 


Know All Men By These Presents, That, we, Ore- 
gon Coaland Navigation Company and Pacific Coast 
Casualty Company, a corporation of San Francisco, 
Cal., are held and firmly bound unto E. A. Anderson 
and R. B. Herron in the sum of Five Hundred (500) 
Dollars, to be paid to the said E. A. Anderson and 
R. B. Herron, their executors or administrators. To 
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which payment, well and truly to be made, we bind 
Gurselves and each of us, jointly and severally, and 
@aredind Gach of our heirs, executors and administra- 
tors or assigns firmly by these presents. 
Sealed with our seals and dated December 26th, 
90 1. 
Whereas the above named appellant is desirous 
Of appealing to the United States Circuit Court of 
Appeals for the Ninth Circuit, to reverse the judg- 
ment in the cause of E. A. Anderson and R. B. Her- 
ron, plaintiffs versus Oregon Coal and Navigation 
Sotmpany, & 5S Dow and Patrick Hennessy, defend- 
meee tite Circuit Court of the United States for 
the District of Oregon, on the 28th day of June, 1911. 
Now, therefore, the condition of the obligation is 
such, that if the above named Oregon Coal and Navi- 
gation Company shall prosecute said appeal to effect, 
and answer all costs on such appeal to said appellees 
if he shall fail to make good his plea, then this obli- 
gation shall be void; otherwise to remain in full force 
and virtue. 
Signed, sealed and delivered in the presence of 
OREGON COAL & NAVIGATION COMPANY, 
eee ROY SMITH, one of its Attor- 
evs. [LS] 

mecieiC COAST CASUALTY COMPANY, [Ls] 
ma fF oI_LLIP GROSSMAYER, Attorney in 


Pact, (bS] 
[Seal] 


MEE 1 15-GROSSMAYER CO., 


General Agent. 


Se eo eLiP GROSSMRXER, 
Secty. 
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The foregoing undertaking approved this 26th day 
of December, 1911. 
R. 5. SB Are 
Judge. 
[Endorsed]: Bond. Filed December 26, 1911, G@ 
H. Marsh, Clerk. 


And afterwards, to wit, on the 10 day of April, 1912, 
there was filed in said court a citation on appeal 


in words and figures, as follows, to wit: 
[Citation on Appeal. ] 


United States of America, 
District of Oregon,—ss. 


To E. A. ANDERSON and R. B. BERROR 
pellees, JOHN F. HALL and A. 35. HABE 
MOND, Esqs., of Counsel for Appellees, 
Greene : 

Whereas, Oregon Coal and Navigation Company, 

a corporation, appellant, has lately appeaied to the 

United States Circuit Court of Appeals for the Ninth 

Circuit from a decree rendered in the Cimcait Game 

of the United States for the District of Oregon, and 

has given the security required by law; you are, 
of the United States for the District of Oregon, in 
your favor, and has given the security required by 
law: you are, therefore, hereby, etted amd ads 
monished to be and appear before said United States 
Circuit Court of Appeals for the Ninth Cirenit, ag 
San Francisco, California, within thirty days from 


the date hereof, to show cause, if any there be, why 
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the said decree should not be corrected, and speedy 
justice should not be done to the parties in that be- 
halt. 

Given under my hand, at Portland, in said District, 
this 26th day of December, in the year of our Lord, 
one thousand, nine hundred and eleven. 

k. & BHAN, 
judge. 

Service of the above citation accepted at Marsh- 
field, Oregon, this 28 day of December, 1911. 

JOHN F. HALL, one of Attorneys for Ap- 
pellees. 


eoge@ssed |: Piled April 10, 1912, A. M. Cannon, 
Clerk. 


No. 2153. 


IN THE 


United States 
Girrutt Court of Appeals 
for the Ninth Girruit 


OKHGON COAL & NAVIGATION CoO., 
Appellant. 
VS. 
K. A. ANDERSON and R. B. HERRON, 
Appellees. 


Uipon Appeal from the United States District 
Court, District of Oregon. 


Appellant's Grief 


J. M. UPTON, Marshfield, Oregon, 
J. LEROY SMITH, Portland, Oregon. 
Aitorneys for the Appellant. 


STATEMENT. 


Tiiis is a suit in equity. 

Liie complainants (appellees) are the owners 
of the lots numbered 16 and 17 in the block 
numbered 65, of Nasburg’s Addition (re-platted 
as Bennett’s Addition) to Marshfield, Oregon. 
(Record p. 51.) 


The appellant is the owner of adjoining 
property which is described in the answer, and 
which would here be described but that a de- 
scription thereof would unnecessarily extend 
this statement and serve no useful purpose. 
(Record, p. 01 and pp. 40-41.) 


Paragraph numbered II. of the complaint 
reads as follows. 


“That said lots are bounded on their Easterly 
and Northerly side by the low water mark of 
Loos Bay, which is a navigable body of water 
wherein the tide ebbs and flows and the plain- 
tiffs as owners of said lots, also own, as appur- 
tenant thereto, the right .and privilege to 
build docks or wharves out into the waters of 
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Coos Bay to the edge of navigable water; and 
the principal value of said lots arises from the 
jacts that the owners of sad lots have such 
right and privilege and without said right and 
privilege sad lots would be comparatively 
worthless.”’ 


The paragraphs numbered IV. and V. of 
said complaint are as follows: 


“That the defendant, the Oregon Coal and 
Navigation Company, by its said agents and 
employees, without any right, permission or 
authority so to do, did, on or about the........ 
uay of March, 1907, secretly and surreptitious- 
ly and in the night time, go upon the submerged 
lands lying between the plaintiffs’ said lots and 
the navigable waters of Coos Bay and drive 
therein and thereon numerous piles and posts, 
which are firmly imbedded in the soil and ex- 
tend and protrude above the waters of said 
Coos Bay a distance of from 6 to 12 feet, thus 
entirely shutting off the plaintiffs to the ship 
canal and the navigable waters of Coos Bay. 


‘And the defendants threaten and give forth 
that they will continue to so drive piles and 
posts in front of plaintiff’s said lots and that 
they will place timbers and planks thereon and 
that they will erect structures thereon that 
wiil completely cut off the plaintiffs from ang 
prevent all access to the ship canal and the 
navigable waters of Coos Bay. 


‘“‘And the plaintiffs believe and so believing 


f 


allege that unless prevented by the order of 
this Crout the defendant will so do and plain- 
tiffs allege that such acts will cause great and 
irreparable injury and damage to plaintiffs 
and that the amount or extent of such injury 
ould not be measured or ascertained.’’ 


‘That the plaintiffs have no plain, speedy 
or adequate remedy at law.’’ (Transcript, pp. 
u-6.) 

The relief asked is that the defendant (ap- 
pellant) be enjoined from committing the acts 
complained of. 


The answer denies all of the matters con- 
tained in paragraps II., IV. and V. 


Three separate defenses were set out in the 
answer, but as we view the matter, only one 
will be necessary to be considered by the Court. 
it is as follows: 


‘That as appurtenant to the land above-de- 
scribed, and by virtue of being riparian ownels 
thereof, the said defendant, the Oregon Coal 
and Navigation Company, has the right and 
privilege of wharfing out in front of said pre- 
inises to the navigable waters of Coos Bay. 

‘“That the said land above described and the 
riparian right and the right to wharf out to the 
navigable waters of Coos Bay appurtenant to 
said land included all of the land over which 
the defendants or any of them have driven 
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piles or posts or otherwise exercised acts of 
dominion. 


‘““Tnat the land above described and the ripar- 
jan rights or right to wharf out to the naviga- 
ble waters of Coos Bay appurtenant thereto, lie 
in front of the said Lots 16 and 17 in Block 65, 
of said Nasburg’s addition to the town of 
Marshfield, Coos County, Oregon, and between 
the said Lots and the navigable waters of Coos 
Bay.’’ 

A demurrer was filed to the bil, and over 
ruled. (Record, p. 41 and pp. 38-9.) 


Considerable testimony was offered on the 
part of complainants (appellees), a large part 
cf il being hearsay and the conclusions of wit- 
nesses. I'he evidence tended to show the locga- 
tion of the low water mark in front of, and 
adjoiming the premises described in the bill and 
answer. 


The only testimony in support of the unlaw- 
ful acts complained of in the bill, 1. e., that 
appellant unlawfully and surreptitiously drove 
“Numerous piles and posts in front of the ap- 
pellees’ property described in the bill, entirely 
Snutting off their access to the ship canal and 
the navigable waters of Coos Bay, and that 
appellant threatened and gave forth, that it 
“ould continue so to do, is contained on pages 
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76-7 of the record. It is very brief and we wiil 
quote it: 


‘‘@. There has been some piling driven in 
{ront of your lot and also of Lot 17; will you 
please explain when and how that was driven ?”’ 


“A. It was in 1907, just exactly the time of 
year I cannot say, but it was in the winter 
time sometime the piling was drtven. They 
went in there at midnight Saturday night and 
drove all that night and Sunday and Monday 
Mi. Hall came to me and said, ‘‘you are im- 
proving your property I see; you are driving 
plling.*’? I said, well if I am I don’t know it. 
I went down there and they were whacking 
away on the piles and I put a stop to wt. If I 
bad known it sooner would have been there be- 
fore. | 

y. Do you know at whose instance those 
piles were driven? 

A. I do not know exactly, but I think at the 
instance of Dow and Hennessy. 

@. Two of the defendants in this suit? 

A. Yes, sir. 


@. Were those piles driven with your con- 
sent? 

A. No, oh, no—I would have had them 
working day time if it was.’’ 

There was no testimony offered of any kind 
to the effect that complainants (appellees) 
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owned, as appurtenant to the premises de- 
scribed in the bill, “‘the right and privilege to 
build docks and wharves out into the water of 
Coos Bay to the edge of navigable water.’’ 

Appellant offered no testimony, but chal- 
lcnged the sufficiency of appellees showing, as 
‘t had theretofore, by demurrer, challenged the 
sufficiency of the bill A decree was entered 
according to the prayer of the bill in favor of 
appellees, from which this appeal is taken. 

At p. 101, et seq., will be found appellants as- 
sigznment of errors. 


APPELLANT ON THIS APPEAL RE- 
LIKES UPON AND MAKES THE FOLLOW- 
iNG SPECIFICATIONS OF ERROR: 


1. The bill of Wag, complaint did not state 
facts sufficient to entitle appellees to any relief 
in equity. 

2. The evidence offered on the part of ap- 
peliees was insufficient to entitle them to any 
relief in equity. 

3. The relief given appellees was contrary 
to equity and erroneous. 
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4. The decree should have been for appel- 
lant. 

5. A Court of Equity was without jurisdic- 
lion, under the pleadings and evidence. 


ARGUMENT. 


It seems so clear to us from the foregoing 
statement that complainants (appellees) have 
(a) mistaken their remedy and (b) have ut- 
terly failed in their testimony to make a case 
of either equitable or legal cognizance, that 
the foregoing statement of the case should be 
a sufficient argument of it. 


It 1s evident that the parties had a dispute 
as to the boundary line between their property, 
and as to their riparian rights. Appellant be- 
ing in possession of the disputed area, appellees 
would recover the possession and determine the 
1espective boundaries, ownership and riparian 
rights by a suit m equity. This they cannot 
uo; their remedy, if they have one, is at law. 


In Hipp et al. vs. Babin et al., 19 Howard 
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271, it was held (we quote from the syllabus) : 


‘A court of equity will not entertain a bill, 
where the complainants seek to enforce a mere- 
iy legal title to land; and in the present case, 
zn the absence of allegations that the plaintiffs 
are seeking a partition, or a discovery, or an 
account, or to avoid a multiplicity of suits, 
the bill cannot be maintained.”’ 


But if during the pendency of an action at 
iaw it should be made to appear that they 
would suffer irreparable damage; in other 
words if the action at law is inadequate, a suit 
in equity, ancillary to the action at law, could 
be maintained, to hold the subject of the litiga- 
tion in statu quo, until the rights of the parties 
could be determined in the law case. See Par- 
ker vs. Lake Cotton Company, 2 Black, U. S., 
252, where it was said: 

‘“Where an injunction is granted without a 
trial at law, it is usually upon the principle of 
preserving the property, until a trial at law 
can be had. A strong prima facie case of 
right must be shown, and there must have been 
no improper delay. The Court will consider 
all the circumstances and exercise a careful dis- 
cretion.”’ 

And in Irwin vs. Dixon (9 Howard (U. 8.), 
10), it was said: 


‘Until the rights of the parties are settled 
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at law, only a temporary injunction is issued 
to prevent irreparable injury.”’ 


The judiciary act provides that ‘‘suits in 
equity shall not be maintained in either ot 
the Courts of the United States in any case 
where plain, adequate and complete remedy 
can be had at law.’’ But where the remedy at 
law 1s adequate the adverse party has a con- 
stitutional right to a trial by jury. 19 Howard 
‘U.8.), 278. And in Noonan vs. Lee, 2 Black, 
U.S. 509, the Court said: 


‘The equity jurisdiction of the Courts of the 
United States is derived from the Constitution 
and laws of the United States. Their powers 
and rules of decision are the same in all the 
States. Their practise is regulated by them- 
selves, and by rules established by the Supreme 
Court. This Court is invested in law with au- 
thority to make such rules. Im all those re- 
spects they are unaffected by State legislation. 
Neves vs. Scott (18 Howard 270); Boyle vs. 
Zachary Turner, (6 Pet, 658); Robinson Yé 
Campbell, (8 Wheat. 323).”’ 

Appellees have not brought an action at law, 
but rely entirely for redress upon this suit im 
equity. As before stated they allege that they 
will sustain irreparable damages if the injunc- 
tion prayed for does not issue, and this is the 
vravamen of the suit, but when they come to 
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offer their evidence in support of their bil, 
they utterly fail to show that appellant commit- 
ted any of the acts complained of, or that it 
cven threatened to do so. On the contrary 
appellee Anderson, as we have shown, testified 
only that someone was driving piles; but he 
dees not even make it clear where the piles 
we1e being driven, and states: 


‘And I put a slop to vt. If I had known it 
sooner would have been there before. Q. Do 
you know at whose instance those piles were 
driven? A. JI do not know exactly, but I think 
at the instance of Dow and Hennessy.’’ (Kec- 
ord, pp. 76-7.) 


That is all the testimony there is on the 
»ubject. If appellees had, as he testified, stop- 
ped the threatened injury, what was the neces- 
sity for an injunction, and where and how are 
appellees threatened with irreparable injury? 
Appellant in its answer denied the driving of 
any piles, and appellee offered no testimony on 
the subject, except that by appellee Anderson 
before quoted, wherein he stated he did not 
know exactly who drove the piles, but he thought 
that they were driven at the instance of Dow 
and Hennessy, whoever they may be. 


The allegation in the bill that appellees were 
entitled to wharf out in front of and beyond the 
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iines of their property described in the bill, is 
unsupported by testimony of any kind, name 
or nature. The record is absolutely silent upon 
che proposition. Appellees may have proceea- 
ed, and evidently did proceed, upon the theory 
that ownership of a town lot, lying in close 
proximity to navigable water, possesses in law, 
as one of the incidental appurtenances, the right 
to wharf out in front of and beyond the lines 
to deepwater. That such rights do not neces- 
sarily follow and attach to such ownership was 
plainly and unequivocally decided by the ease 
of Bowlby vs. Shively, 152 U. 8. 1. Otherwise 
stated, the rights contended for by appellees de- 
pend upon the boundaries of the lots, the na- 
Lure and character of the title of their grantor, 
and the source of his title; and also depend up- 
on the nature and character of their convey- 
ance; because, even though their grantor pos- 
sessed such right, he may not have conveyed it, 
the deed may have contained a reservation. Un- 
ill appellees made such showing by proper evi- 
dence, no Court could determine what their 
rights were. 


The deeree is an absolute, irrevocable adjud- 
ication of the boundary line, the ownership and 
‘he riparian rights of the partiesg and this is 

os ale 
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a proceeding wherein they were denied a trial 
py jury. 

The complainant must show not only the ex- 
istence of his right, but he must show that 
the acts sought to be restrained will be a vio- 
ialion thereof. There must be what the law 
regards as a legal injury, not a mere incon- 
venience. 

22 Cye. 756. 

It is not sufficient to authorize the remedy 
by injunction that a violation of a naked legal 
right of property is threatened. There must 
be some special ground of jurisdiction. 

Id. 757 (note). 


Where there is a reasonable doubt as to the 
right or title of the applicant for an injunction 
to protect property, equity will not interfere 
in the absence of an emergency, until the right 
or title has been established at law. 

Id. 819. iy 

A Court of Chancery is not the appropriate 
tribunal for the trial of title to land, and 
where the main object of a suit asking for re- 
uief by injunction is to determine the legal title 
to property, or to fix the boundaries of land, 
equity will not interfere by injunction but will 
remit the parties 1o a Court of law. 


x Cye. 821. 
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The principle of injunctive relief against a 
tort 1s that whenever damage is caused or 
voreatened to property admitted or legally aa- 
judged to be the plaintiff’s, by an act of the 
defendant, admitted or legally adjudged to be 
a legal wrong and such damage is not remedia- 
ble at law, the inadequacy of the remedy at law 
will warrant an injunction against the commis- 
sion or continuance of the wrong. 


Andries vs. Detroit R. R. Co. (Mich.), 63 
N. W. 527. 


When a bill alleges matter for the jurisdic 
ulon of a Court of equity so that a demurrer 
will not lie, if it appear at the hearing that the 
allegations are false, and that such matter does 
not exist, the result must be the same as if it 
had not been alleged, and the bill should be 
dismissed for want of jurisdiction. In other 
words, when it appears at the hearing of the 
cause, upon the pleadings and proof offered 
that the real object of the bill is to settle in a 
Court of Chancery a controverted boundary of 
lands, it should be dismissed for wat of juris- 
diction. 

Calloway vs. Webster (Va.), 37 8S. E. 276. 

True, equity will, upon occasion, determine 
disputed boundaries, but it is not the rule. It 
iS only upon a clear and strong showing, upon 

——_ 
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ae pieadings and proofs, of the right to in- 
junctive relief in the first instance, that the 
Court will thus intervene. Here was no such 
showing. Complainants’ right to relief is not 
evident. There is practically a total absence 
cl first instance or impelling grounds for such 
tchef. It was not shown that the lots were 
necessary for any particular or useful purpose, 
or that they were ‘‘rendered worthless’’ for 
such purpose. ‘here was no interference, no 
interruption, no annoyance, no embarrassment, 
no substantial anything which could invoke 
equitable intervention—even ordinarily. 

As we have had occasion heretofore to re- 
mark, there is a total want of proof in support 
of the right of the complainants (appellees) 
to wharfage privileges, as appurtenant to the 
lots, or otherwise; they have wholly failed to 
support the only allegations which could move 
a Court of equity to entertain the cause in the 
“rst instance, and they ‘‘stopped’’ the work 
before injunction issued. 


Respectfully submitted, 


Attorneys for Appellants. 
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State of Oregon, 
County of Coos. 


1 hereby certify that the foregoing Brief is a 
true and correct copy of Appellant’s Brief and 
of the whole thereof. 


of Attorneys for Appellant. 


ACKNOWLEDGMENT OF SERVICE. 


County of Coos. 


m~™ 


State of Oregon, 


Due and legal service of Appellant’s Brief in 
the within entitled cause is hereby acknowl- 
edged this........ dag GFP. ... 208 , 1912, by 
the receipt personally within Coos County, Ore- 
son of agdulh oprtitita copy thereof. 


of Attorneys for Appellees. 
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Iu the 
United States Circuit Cowt of Appeals 


for the Ninth Circuit 


@rtuber Germ, 1912 


Sau Francisco, California 


Oregon Coal & Navigation Co., 
appellant, 
US. No. 2158. 
K. A. Anderson and R. B. Her- 


ron, appellees. 


BRIEF OF APPELLEKS. 


STATEMENT. 


This suit was bronght by the plaintiff appellees 
for an injunction to restrain the defendant appellant 
and certain other defendants named in the complaint, 
from building a wharf in the waters of Coos Bay, 
Oregon, fronting and abutting upon property owned 
by the plaintiffs and described as Lots 16 and 17 in 
Block 65 in Nasburg’s Addition (replatted as Ben- 
nett’s Addition) in the Town of Marshfield, Coos 
County, Oregon (Trans. pages 4 to 7 inc). 

It has been stipulated (Trans. p. 51) that the ap- 


pellees are the owners of said lots and that the ap- 
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pellant is the owner of the land described in its an- 
swer (Trans. pages 40 to 43 inc.) except in so far as 
the descriptions of the said premises may conflict, if 
they do conflict. 

The question involved is the right of appellees to 
an injunction restraining the appellant from con- 
structing a wharf in front of appellees’ premises. 
The trial Court found that the equities were with the 
plaintiffs and permanently enjoined the defendants 
from erecting any construction in front of and within 
_ the space comprised by the laterals extended to the 
ships channel, of the appellee’s lands (Trans. pages 
OS209). 


POINTS AND AUTHORITIES. 


POINT I. 


Appéllees, as the Owners of Land Lying upon the 
Shores of Coos Bay Have the Paramount Right, by 
Virtue of Their Ownership, to Connect Their Shore 
Line by Wharves or Piers with the Outside. Navigable 
Water. 

The testimony clearly shows that appellee’s lands 
front upon the navigable waters of Coos Bay and 
that they are chiefly valuable as water front property 
(Trans. pages 77, 78 and 82). If appellant’s westerly 


line running from the northwest corner of Lot 6 im 
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Block 5 in the ‘Town of North Marshfield due north 
to the low water line of Coos Bay, does not meet such 
low water line at a point within the side lines of ap- 
pellee’s lands extended and it appears from all the 


testimony taken (See testimony of S. B. Cathcart, 
Trans. pages 53 to 61 inc. and testimony of A. N. 
Gould, Trans. pages 63 and 64) and from the exhibits 
(See particularly Exhibit 3), that it does not, then 
there can be no question of the paramount right of 
appellees to have unobstructed access to deep water. 
The question of the location of appellant’s westerly 
line and of the low water line of Coos Bay will be 
considered later. 

In Oregon the right of riparian owners to wharf 
out to deep water is secured to them by Statute. 
This right is defined by Statute as follows: (Sec. 5201 
Lord’s Oregon Code). 

“The owner of any land in this State lying 
“upon any navigable stream or other like 
“water, and within the corporate limits of any 
“corporate town therein, is hereby authorized 
‘to construct a wharf or wharves upon the 
“same, and extend such wharf or wharves into 
“such stream or other like water beyond low 
‘water mark so far as may be necessary and 
“convenient for the use and accommodation 
“of any ships or other boats or vessels that 
“may or can navigate such stream or other 
‘Vike water.” 

The operation of the Oregon Statute has been de- 
termined judicially in several Oregon cases: 

Parker vs. Taylor. 7 Oregon 436. 

Lewis vs. City of Portland, 25 Oregon, 1383- 
134-164-169. 

Montgomery vs. Shaver, 40 Oregon 244-247. 
(66 Pac. 923) 


6 


“— 


In addition to the Oregon cases there are many 
other authorities in which this right of riparian own- 
ers to have access to navigable water is emphasized. 

Dutton vs. Strong, 1 Black (U.S. 1) 17 Law. 
Kd. 29. 
Illinois vs. Illinois C.R.Co.146 U.S.3887-476. 
Shively vs. Bowlby, 152 U. 8. 1. 
Janesville vs. Carpenter, 77 Wis. 288 (20 Am 
St. Rep. 23) 
Baltimore vs. St. Agues Hospital,4&8 Md. 419. 
Rumsey vs. N. Y.& N. E.R. R. Co. 183 N. Y. 
78 (28 Ain. St. Rep. 600) 
Weber vs State Harbor Commission, 18 Wall 
57 (85 Law. Ed.798) 
Farnham on Water and Water Rights, See. 
1138, p. 529; Sec. 113 B. p. 538; Sec. 113 C. paaaae 


POINT IL. 


The Riparian Owner is Only Entitled to Construct 
a Wharf In Front of His Land Within a Space De- 
termined by Lines Drawn at Right Angles from the 
Thread of the Stream to the Shore Termini of the Side 
Tanes of His Land. 


In Montgomery vs. Shaver, 40 Oregon 245 (66 Pac. 
923) the Court says on page 246: 


“The right to wharf ont to the navigable 
‘water of a stream is given by Statute to any 
“owner of land within the corporate limits of 
“any town or city bordering thereon [Hill 
“Aun. Laws Sec. 4227]. It must be conceded 
“that wharfage or wharfing privileges are val- 
‘ueless unless they extend fo navigable water 
‘or the ship’s channel. It offen happens that 
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“the contour or configuration of a stream is 
“such that if the dividing line of upland own. 
“ers bordering on the margin or line of high 
“water mark is extended by right angles, the 
‘‘owner on one side thereof will be deprived of 
‘‘access to the ships channel; so that, in order 
‘to accord to each owner a ratable and equi- 
‘‘table proportion of the navigable stream, the 
‘rule has been firmly established * * * that 
‘the bounds are to be governed by lines drawn 
“at right angles from the thread of the stream 
“to the shore termini. * * * * The thread 
“of the stream is the unalterable base from 
“which lines drawn at right angles to the 
‘shore termini will determine the area subject 
‘to the exercise of the wharfing privilege.” 


It appears in this case [Trans. pages 68, 80, 81, 82, 
that some years before the commencement of this 
suit, the Standard Oil Company constructed a wharf 
or ware house known as the ‘Oil House” within the 
side lines of its property adjoining that of appellee 
K. A. Anderson, on the north [See exhibit ‘‘L” and 
3°). It is immediately south of this building and 
within the side lines of appellee’s property extended 
to navigable water that the appellant drove piling on 
a Saturday nightand a Sunday in the winter or 
spring of 1907, [‘Trans. pages 66 and 76]. This was 
done without the consent of the appellees. 

It is clear from the testimony (Trans. pages 53° to 
61] and from exhibits “‘L” and ‘'3”, that this piling 
Was not driven within the space where it was permis: 
sible for appellant to drive piling and baild wharves. 
Thus driven, the piling was an obstruction which 


wonld prevent appellees from having access to the 


® 
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navigable water in front of thein lands. 
Other cases bearing upon this phase of the ques. 
tion are 

Jones vs. Johnson, 59 U.S. 150. 

Dutton vs. Strong, 1 Black [U.S. 1] 

Rumsey vs. N. Y¥.& N. E.R. R.Co., 1838 N. Y.78. 

Farnham on Water and Water Rights, See. 

S74, pages 25438-2555. 


POEN'T TT. 


Appellees’ Paramount Right to Use the Space in 
Front of Their Land for Access to Deep Vi aterm 
an Easement ora Right Appurtenant to the Up- 
land and Cannot be Taken frone Thenr Without 
Their Consent or Without Compensationand Can- 
notin any Event be Taken fron Them for a Pri- 
vate Use. 

In Farnham on Water and Water Rights, Sec. 113 


p. 529s. iis ead : 


“The primary use of the waterway is that 
“of commerce, and the principal aid to com- 
‘commerce is that of havigation, and the 
‘wharves and piers are only adjuncts to that 
“right and can never be erected so as to ob- 
“struct or interfere with it. Likewise, with 
“reference to adjoining owners, each owner 
“must exercise his own rights in sneh a way” 
“as not to impair the equal rights of his neigh- 
“bors. He must, therefore, keep his wharf 
“or pier in front of his own property and not 
“construct it in such a way as to prevent thie 
“adjoining owner from wharfing out or so as 
“to cut off access to his property.” 

See also Farnham on Water and Water 
rights, Sec. 8738, p. 2541. 


” 


In Lewis vs. City of Portland, 25 Oregon, 133-169. 
the Court says on pages 168 and 169: 


“The right to build and maintain a wharf, 
‘being in aid of navigation and for the bene- 
‘fits of commerce, rests upon a different foot- 
‘ing and principal from a license to erect mills 
“with dams, which may impede or obstruct 
‘navigation or canals diverting the waters of 
‘a navigable river. 

“Without further reference, it is sufficient 
“to say that we think the plaintiffs have a 
“right of property in their wharf of which 
“they cannot be deprived except in accord- 
‘ance With established law, and if it should 
‘be necessary that it be takei or destroyed for 
“the use of a bridge, that it cannot be done 
‘without due compensation therefor.” [Citing 
Monongahela Nav. Co. vs. U. S. 148 U.S.312] 


itemise, Ve N.Y.& N.E.R.R.Co., 1383 N.Y. 78, 
the Court, quoting from Yates vs. Milwaukee, 10 
Wall. 497 says: 


“This riparian right.is property and is val- 
“unable and though it must be enjoyed in 
‘“oroper subjection to the rightsof the public, 
‘Git cannot be arbitrarily or capriciously des- 
‘“‘troyed or impaired. It isa right of which 
‘““-when once vested, the owner can only be de- 
‘‘orived in accordance with established law. 
“and if necessary that it be taken for public 
| ‘“so00d, upon due compensation. ” 


In Janesville vs. Carpenter, Wis. 20 Am. St. Rep. 
23, the Court, speaking of the riparian owner, says: 
“Subject to these restrictions, he has the 

“right to use his land under water the same 

‘‘as above water. It is private property under 

“the protection of the Constitution and it can- 
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“not be taken or its value lessened or impaired, 
“to have for ‘public use’ without compensa- 
‘tion or without due process of law, and it 
‘cannot be taken at all for any ones private 
“ase.” 


In the case at bar the appellant had no permission 
from the appellees to drive the piling or construct 
any Wharf or pier and as soon as the appellees were 
aware of what was being done, they stopped the 
work [Trans. p. 76]. Although appellant attempted 
by its answer to sef up the defense of prescriptive nse 
and adverse possession for more than ten years, no 
attempt was made to maintain this defense. 

The conduct of appellant was an apparent attempt 
to appropriate property belonging to appellees with- 
out making or offering to make any compensation 


therefor or attempting to first establish a right to 
take it for a public use. 


In Farnham on Water and Water Rights, Sec. 8738, 
p. 2542, it is said: 


“The right of constructing wharves is @ 
“night appurtenant to the upland and may there- 
‘fore. be lost to upland owners by prescrip: 
“tion.” 


As already noticed, the appellant set up a claim 
of occupation and prescriptive user of the property 
for the statufary period as one of its defenses but of- 
fered no testimony to substantiate such defense. The 
testimony clearly shows that appellees and their 
predecessors in Interest occupied the space where ap- 
pellant attempted to construct a wharf within five or 


six years prior fo the commencement of this suit. 


ie 
[See Trans. pages 70, 71, testimony of George Khoda |. 
POINT IV. 


An Injunction is the Proper Remedy Where the 
Riparian Owner Has Good Reason to Apprehend 
That a Defendant is About to Encroach Upon his 
hight of Kasement tn Such a Manner as to Cause 
Him Irreparable and Matertal Injury and Cut 
Off his Access to Navigable Water. 


-_ 


In Parker vs. Taylor, 7 Oregon, 4238, the Court 
Says: pages 422-443. 


‘The questions presented in the complaint 
“are inatters within the jurisdiction of a Court 
“of equity. The complaint shows that the 
“respondent is the owner of land immediately 
“above high water and of the adjoining tide 
‘Jands and claims that he has a right to build 
‘a wharf or wharves on these lands and to ex- 
‘tend them beyond low water, and that he 
“threatens to continne and maintain these 
“construction and continue to interfere with 
‘“‘respondent’s use of this property, and asks 
“for an injunction to restrain appellant from 
“the continuance of these unlawful acts. 
“Welch being the owner of the shore, has, by 
‘‘the law of the State, a right to build a wharf 
“or wharves on the land in question and re- 
“claim it from the water. This he cannot do 
“unless Taylor is enjoined from placing ob- 
“structions in the way of his contemplated im- 
“orovement. Itis the threatened interference 
“with the future enjoyment of Welch’s fran- 
“chise that he complains of and asks to be 
‘“wrotected against by injunction. This an 
‘action of trespass or for a nuisance could not 
“reach, and the proper remedy is by an injune- 
ton.’ 


Mz 


It seems to be the general rule that the enjoyment 
of an easement will be protected by an injunction. 
See Kittle vs Pfeifer, 22 Cal. 484. 
Stallard vs. Cushing, 76 Cal. 472. 
Lathrop vs. Elsner, 98 Mich. 599. 
Vestal vs. Young, 147 Ual. 721. 


Appellee Anderson testifies (Trans. p. 76) that he 
purchased Lot 16 in Block 65 of Nasburg’s or Ben- 
nett’s Addition with the understanding that he was 
to use it as a coal yard for the reason that the dredg- 
ings were interfering with access to other lands which 
he owned. In 1907 he was informed that piles were 
being driven in front of his property without his con- 
sent. The lots are principally valuable for their wa- 
ter front and the effect of the piling driven by the 
appellant would be to shut appellees off from deep 
water (Trans. p. 77). He further testifies (Trans. p. 
78) that he could not use his property for the pur 
pose he intended and that the piling was driven in 
front of his property pretty close to the ships chan- 
nel; that his lot and the lot adjoining belong to ap- 
pellee Herron is valuable as ware honse property and 
that the ship channel passing these lots is the main 


ships’ channel to the sea. 


From all the testimony it seems there can be no- 
question about appellee’s property being water front 
property and that it is valuable because it is so sitar 
ated as to have access to the navigable waters of Coe 


Bay. The ship’s channel to the sea runs directly in 
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front of the property and appellee Anderson purchas- 
ed his lot for the express purpose of using it for a 
coal yard and because there he could Jand a coal 
scow. Appellant surreptitiously and in the night 
time and on a holiday sent in its men and machinery 
and drove piling in considerable quantity and with 
the apparent purpose of using the space directly in 
front of appellee’s land for the building of a wharf 
or some landing place or structure [Trans. p. 66]. 
This was clearly an interference with appellee’s right 
or easement and shut them off from all access to the 
ships channel and the navigable waters of Coos Bay. 
Appellant admits in its answer [Trans. p. 41] that it 
drove the piling claiming the right to do so. From 
the pleadings and all the testimony and the exhibits, 
there can be no doubt as to the location of the piling 
driven by the appellant in front of appellee’s prop- 
erty. Appellant moreover asserts its right to build 
a Wharf in the place where the piling was driven. 
Appellees respectfully submit that this is a case 
where they have no speedy or adequate remedy at 
law and that an injunction is the proper remedy. 
The threatened irreparable injury to appellee’s ease- 
ment and interference with their right to wharf out 
is an injury which should be prevented and in this 
case was properly prevented by a permanent injunc- 
tion. This case is so similar to the case of Parker vs. 
Taylor, 7 Oregon, 224, from which we have cited 
above, that we fail to see where there is any merit in 


appellant’s first specification of error. 
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POINT V. 


It Was a Question of Fact to be Determined by the 
Trial Court Whether Appellant's Property as Described 
in Its Deed Lay in Front of Appellees Lots and This 
Fact could be Proved by any Evidence Competent to 
Prove Any Fact, Hven by Parole Hvidence. 


Appellant seems to rely principally upon the prop- 
osition that this suit is based upon a dispute over 
certain boundary lines and that the Court lacked 
jurisdiction to grant injunctive relief and finds fault 
with the manner in which the location of appellee’s 
and appellant’s land was determined. (See Trans. p. 


101.) 
The Court found as a fact that the equities were 


with the appellees and that they were entitled to the 
relief prayed for in their complaint and enjoined the 
appellants from driving any poles or posts or erecting 
any structure in front of or within the space com- 
prised by the laterals extended to the ships channel 
of appellee’s lots, or in any way obstructing, occupy- 
ing or encroaching upon the space between said lots 
and the ships channel on the navigable waters of 
Coos Bay. If, from all the evidence, it appeared as 
matter of fact that no portion of appellant’s property 
lies in front of appellee’s lots then the trial Court 
had jurisdiction to and properly did grant the in- 
junction prayed for. It is too late to controvert the 
proposition that what constitutes the boundary in a 
deed is a fact for the jury and may be proved by any 
kind of evidence, which is competent to prove any 
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fact and that parole evidence is permissible to fix a 
boundary. 
Raymond vs. Coffey, 5 Oregon, 132-134. 
Blake vs. Doherty,5 Wheaton, (U.S. )359-370. 
Shaver vs. Adams, 37 Ore. 282-286(60 Pac. 902) 
City of Racine vs. Emerson, 85 Wis. 80 (39 
Aim. St. Rep.819). 
Boehreinger vs. Creighton, 10 Oregon, 42. 2 
Am. & Eng. Ency. of Law, 1st Ed. p. 501. 


The testimony shows, as a fact, that the land own- 
ed by the appellant does not extend in front of the 
land owned by the appellees at any point except at 
extreme low tide where about five or six feet only ex- 
tends in front of Lot 17. The point of intersection 
of appellant’s westerly line with the line of mean 
low tide of Coos Bay is wholly without the space in 
front of appellee’s lots, (See testimony of 8. B. Cath- 
cart, Tran. pages 53, 54, 55) and Exhibit ‘‘L” and 
also testimony of A. N. Gould, (Trans. pages 62, 63 
and 64) and Exhibit ‘‘3”. These exhibits are plats 
that were made by the surveyors from actual meas- 
urement and surveys made upon the ground, and 
Exhibit ‘*3” is a true plat of the land in dispute. 


It appears also from the testimony of Mr. J. W. 
Bennett (Trans. pages 71-74) that’there has been no 
Ghange in the tide lines since the survey of the origi- 
nal plat. It will be observed from an examination 
of the plats that appellant’s land is described as com- 


mencing at the northeast corner of Lot 6 in Block 5 
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of the town of North Marshfield, Coos County, Ore- 
gon according to the plat of said town prepared by 
James Aiken (Trans. p. 42) and it will be observed 
that by this description the appellant itself must 
rely upon the location of the northwest corner of 
said lot 6 in order to establish the boundary of its 
property. The testimony further shows that the on- 
ly ascertained and certain point from which a survey 
could start was the southeast corner of the Marks 
Building at the southeast corner of Block 8 in North 
Marshfield (Tran. pages 60, 89 and 90). There was 
nothing by which the survey could be connected with 
any Government survey (Trans. p. 91). This brings 
us naturally to the question of the location of appel- 
lant’s westerly line and the manner of its determina- 


tion. 
POINT VI. 


Any Ascertained Monument in the Survey May be 
Adopted As a Starting Point and the Location Thereof 
Established by Parole Hvidence. 


2 Am. & Eng. Ency. of Law, (1st Ed) p.501. 

Ayers vs. Watson, 187 U. 8S. 584. 

Racine vs. Emerson, 85 Wis. 80 (389 Am. St. 
Rep. 819) 

Boehreinger vs. Creighton, 10 Oregon 42. 

Terris vs. Coover, 10 Cal. 624. 

Colton vs. Seavey, 22 Cal. 497. 

Raymond vs. Coffey, 5 Oregon, 134. 

Orena vs. City of Santa Barbara, 91 Cal. 621. 
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It appears from the testimony that soon after the 
surveying and platting of North Marshfield, a build- 
ing was constructed by one F. Mark at the southeast 
corner of block 8[Trans. p. 85]. Piles were driven 
for the foundation of this building and John Bear 
who. was living at Marshfield at the time the survey 
was made, says that the southeast corner of the 
Marks building |Trans. p. 87] is right on the corner. 
That corner has been recognized as the true corner 
of said block ever since the platting of the town. Mr. 
Cathcart, in correcting histestimony above referred to 
(Trans. p. 89] explains that he made other surveys 
and that the corner of the Marks Building was al- 
ways recognized as the true corner of the block. 

In Orena vs. City of Santa Barbara, 91 Cal. 621, 
certain surveyor’s stakes marking street corners had 
disappeared. In discussing the question as to the 
location of street lines, the Court says: 


“But the initial point and base-line, if they 
‘had been inarked on the map, and returned 
‘dn the notes of the survey, instead of existing 
“only in the memory of the surveyor, as they 
‘did in this case, would not be necessarily 
‘more controlling than other ascertained 
‘points in the survey in ascertaining the ac- 
“tual location of streets and blocks; whether 
“the initial point be of greater or less import- 
“ance than other ascertained points, would 
“depend on circumstances, their proximity 
“and relation to the point to be located. 

‘Tn determining the line of the street, meas- 
‘‘nrements on that street wonld naturally be 
“of more value than elsewhere, and if they, 
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‘or the places where they were, cannot be le 
“cated, it would be important to  ascer- 
‘tain the boundaries of the street ag 
“actually opened and used; and if such loca- 
‘tion has been generally acquiesced in by the 
‘“oublic. by lot-owners and the municipality, 
“in the absence of more certain evidence, if 
‘twill be conclusive.” 


Appellant objects to the introduction of the plats 
and the testimony of the surveyors for the reason, 
among other things, that the survey did not start 
from the original point. Appellees contend that the 
cases just cited and the authorities mentioned under 
Point V. above, settle this point. 


It was held in Black vs. Doherty,5 Wheaton [ U.S. ] 
359 [see particularly page 370] and the other author: 
ities cited under Point V. above, that it is too late to 
controvert the proposition that what constitutes a 
boundary in a Deed isa fact for the jury and may 
be proved by any kind of evidence which is compe: 
tent to prove any fact and that parole evidence is 
permissible to fix a boundary. 


In City of Racine vs. Emerson, 85 Wis. 80, the 
Court says: 


“Monuments set by surveyors in the ground 
“and named and referred to in the plat are the 
“highest and best evidence. If there 
‘are none such, then stakes set by the survey- 
“ors to indicate corners of lots or blocks or the 
“line of streets at the time or soon thereafter, 
“are the next best evidence. The building of 
‘a fence or building according to such stakes, 
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“while they were present, become monuments 
‘after such stakes have been removed or dis- 
‘‘appeared, and the next best evidence of the 
‘true line.” 


In Ralston vs. Miller, 3 Rand.44 [15 Am. Dec.704| 
it is said: 

“The ancient reputation of possession in re- 

‘spect to the locations of streets is entitled to 

“more respect in determining the parole of 


‘lines than in any experimental survey that 
‘‘can be made.” 


We submit the testimony in this suit shows that 
the original survey stakes could not be located and 
that the southeast corner of the Marks Building 
was the southeas corner of the block from which 
the survey was started and that this corner has al- 
ways been recognized as the true corner and starting 
point for all surveys made in the town of Marshfield 
for nearly forty years (Traus. pages 85 and 89). 

The testimony of the surveyors as to the manner of 
making the survey and plats is the best evidence ob- 
tainable and is competent to prove the location of the 
true corners of the several blocksin North Marshfield 
and that the plats made from such surveys are enti- 
tled to due credit. (See the testimony of A. N. Gould 
who made the plat of North Marshfield and a_por- 
tion of Bennett’s Addition to Marshfield showing the 
location of the lands of appellant and appellees and 
the starting point for the survey (Tras. p. 94). 


The survey of appellant’s land made according to 
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the descriptions in appellant’s Deed and commencing 
at the northwest corner of Lot 6 in Block 5 of the town 
of North Marshfield, located with reference to the 
established and recognized street lines and_ block 
boundaries of North Marshfield, clearly shows that 
the appellant’s line does not extend to the point in 
front of appellee’s lots where the appellants attempt- 
ed to construct the wharf complained of. 


We submit that the appellees were entitled to the 
injunction restraining the appellant, its agents and 
employees, from constructing the wharf in front of 
appellee’s lots or in any way obstructing or encroach- 
ing upon the space between their lots and the ships 
channel on the navigable waters of Coos Bay. 

Respectfully submitted, 
A. 8S. HAMMOND, 
Address, North Bend, Oregon; 
JOHN F. HALL, 
Address, Marshfield, Oregon; 
KDMUND NELSON, 
Address, 26 Montgomery Street, 
San Francisco, California, 


Attorneys for Appellees. 


JAMES T. HALL, 
Address, Marshfield, Oregon, 


Counselor for Appellees. 
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